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C. Choice of Law Applicable to Contracts

Ltral features oí alI choice of 1aw systeros are roles goveming tbe choice- oí law

This was a principal focos ofHubei's De Conjliau Legum amI

on the Conflict Qf Laws, as well as oí the First and Seamd

me law appIicable tu torts, U.S. choice ofIaw mies ~

rolution in fue past centmy. and remain

'.5. coum. Indeed. it]s oftm $lid dJat tbe

applicable te contraets is "'the most romplex and confused area oí

problems. "185 Because of the continuing rekvance oí traditional roles

many jurisdictions. this section devotes particular emphasis to historie roles and

'.opments.

Party Autonomy and Choice ofLzw C1auses186

It is COmmon fa! commeráal contraCtS to indude "'choic.l;- of 1aw'" prorisions

select the law that fue parties agree should guvem tbeir disputes. Like forwn

:bon clauses, private ~ agree upon choíce oflaw danses in order lo increase

predictability oí their agreements. ID avoid fue <:osts of disputes O'rer appIK:abIe

, and to obtain advantages by specifying a favorable body of substantive law.l87

Private parties will often prefer tbat the law oí 1heir own home jurisdicbon govem

their agreements (although !bis prefereru:e is genecaIly unreflective, and mar actuaDy

result in the application of unfavorable roles of substantive law). If this cannot be

bargained for, internationaJ oommercial agreement$ often specify tbe laws of a neu-

tral, third oountry with a developed legal system (such as England. New York (W

Switzerland).

When a choice oflaw clause exists. three significant issuesarise: (a) is fue agree-

ment enforceabre¡ (b) if so, subjea to what exceptions; and (e) how is the agreemmt

to be inrerpreted? Different nations adopt significandy different approaches ID an

184. See J. Storyi:~mnwntaries on tire Confúct ofLaws O>qter VIU (2<1ed.. 1341); Restisk:mmt
(First)ConjliaofLawsCbitprn- B (lB34); RtstaJm¡ent (Seamd) Ctmjlía of.f.at¡¡s-atapk:r8 (1971).

185.R. Weintraub, Cvmmen1my011thetonjJiaoflaws362 (3rd oi.l986).
186.Commentaryonpartyamonomy and choirz oflaw ~ in<:b:uk5,c.g.,Cowy &Morris,

The Enforc:etibilityuf ~ Providir!gfor Ff./r'IJmami c:Twia of blw Sdectioa. 6[ DePver W. 837
(19M); James, Fffutsofthe Aumnomy afthe PartiLsan:dre Conjiict5ofl4w, 36 Kmt. 1.. ae.-. 34 (l<J59);
Prebble, Choice-of-J.¡¡wtu Daermme tM V..üdity and EJfrctof ~ A Comptuis<mof ~ tI
Amerifan.ApproodrestotheConJ&tofLaws,S8Corm:llL.Rev.433 (1973);GnIson,.~lmv~
in OJmmerdalAgreements-NewYork'5Appro;u:h, 18Cohu:n.1-Tmns.L 323 (l980);:J¡u.oc¡,Eff=ofw
Autonorny of:thePIntie5on Col1jlimof falt', 36 Chi. Kent. L ReY.34 (1959);W..mbagt::r.Ptzrt¡ÁH1IJIItJm-T
and Choi« af faw: TheRestaiernerd,Seamd, l-nta'e5thalysi5 aml the Searr:hfor 1IMdhodologiaú SyrrtIWs.
4lfufi;tra L Rev.605 {1976);Yntema, Conrraatmd the CoJIjIiatiflAW$:uA.uttmmny"intktChoiaofLaw
in tire UrútalStar.es.,I N.Y.L F. 46 (1955).

lB7. uAamtractmdprovision sptrifying in advancethefonnn mwhkh dispntessbill bcliti§d:ed
and theJawto be appliedis_;malIrrostindispt'nsahl:epremnditiontI)~uftheordt:rline$sand
predictability~ialtoanyinú:mationaIbusínesstrnnsaction-~Sdu1ri:,...~Co..417U.s.
506,516 (1<)74).SeeLowe, ChoireofLmvClt.>uóesin lnunmtia:ud Corr1:rl/a5:APraaiudApproadr.12HaN.
IntlL.J.1 (I971).
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three of these questions; different approaches bave prevailed in different historical

periods; and different approaches presentlyprevail in diffttent US. jurisdictions.

a. 7TiltÚ"tional u.s. Appwach: Choic~ ofLaw CInmN Arl:Not Enforceabk

During the 19th and early 20th century, private choice oí law agreements were

sometimes said to be per seunenforceahle (rnuch like choice oí fuTuIDand arbitra-
tion agreements))83 The ResttUemnlt (FiTst) Conflict of La:wsoontained no provisions

regarding choice oflaw agreements,leaving the question to be governcd by generally

applicable choice oflaw roles for contrarn (which accorded no wcight to the parties'

intcndcd choice oí law). Joseph Beale,the Reporter for fue pjrst Restatement,made it
clear that he regardcd choice oflaw clauses as unenforceable. Bealc characterized the

principIe oí party autonomy in choice of law as "absolutely anomalous," "theoreti-

caliy indefensible," and "absolutdy impracticable,"189 BeaIe reasoned that enforce-

ment oí a choice oí law clame would mean that "at tbe:ir will {private partiesl can

free themselves froro tbe power oí fue law which would otherwise apply to their
acts."l90

Early U.S. judicial decisjons were less doctrinaire and adopted divergent

approaches to party autonomy in the choice of1aw. Some early decisions refused to

recognize the concept of party autonorny.191 Rut otber decisions adopted a different

approach, either enforcing express choice of1aw agreements,192 or inquiring into the

substantive law tbat the parties to a contract likely intended to govem their deal-

ings.193

b. Contemporary USo AppTfJadJ: Choice of Law Clames Are Pmumptively

Enforceable

Historie skepticism about the enforceability of choice of law agreements has

been substantialIy eroded in contemporary U.s.law. As detaíled below, such clauses

are now gencrally enforced by U.s. court.s, subject to significant exceptions.t94 The

Restatement (Second) Conflict ofLaws states a widely accepted approach, providing in

§187(1) that choice ofIaw dauses wJ11generally be en10rced as to subject.S that could

have been resolved througb an express provision in the parties' agreement (such as

18S.S«suprapp. 373--74&9':&94..
189.2 f. Bealc.,ATrr<1tise:ontmCcrlf/ictofLawsIoso, 1083.&1084 (1935).
190.2 J. Beale,A 1¡-wtJ5eontmCtmJlidofl..aM 1080(1935).
191.Rg., R Gerliand Co.v. CU/UlTdS.S.Co.,48F.2d 115, 117(2dCir.1931).
192.Dolan v.MutUal Reserve:FrmdIifrA5s'n,53 N.E. 398 (MIss. 1899): Gril!$emerv.Mumallife 1115.

0>. ofNew YIJTk,38 P. 1031(Wasb.lB94}¡Fonsaav. Cumml ss Co.,27 N.E. 665 (Mass. 1891);Kelloggv.
Miller,I3Fed.I98(D.Neb.l88t).

193. Prffi:.hanjv.Norum, 106U.$. 124 (18B2);Wayrnanv.Soutltanl,23US.1, 48 {1825};Thompson
v.Kmham,8Juhns.I89{N.Y.1811}.

194.Su Reslatement(Sewrul)ConflictufLaws §1S7(971); Gruson,GwerningLawelausesin
CommerrilllAgreements - Hew York's Approaá1, 18 0Ifum. J. Trans. L 323, 324 n.3 (1979) (collecting
authoritíes); Gruson, Governing--LawClauses in lnter7Udimmland lntr:rstateLoan Agreermmts- New
York'sApproach, 1982U. TII.Rev.1If1.



Cho;a, '!fLaw Appücoh!c to Contract> 655

the time forperfonnance)J9S Although itdoesnot expressly say so, §187(1) contem-

pIates non-enrorcement of agreements. in violation of forum public policy (because

snch agreements would not llave been capabk of resolution in the manner directed

by fumgn Iaw <VeDby an "'P"'" agreemen').

Section 187(2) pennits enforcemeot of choice of law provisions as to issues that

!he parties could not have expres:sly deaIt with, subject to exceptions.1% Section

187(2) applies 10 maIíe1"S suchas capacity, substantive validity, and formalities. The
genmd ru1e of cnfucceability is subject to exceptions where there is "no substantial

rdationship" between !be chooen law and the parties or their transaction, ¡97 or

wbere the cbosen law wou1d be contrary to fue fundamental public policy of a state

wiIh a "materiaDy greater interest. .,t98 .
Most: oon~ V.s. state and K:deJal courts have adopte8. approaches that

are broadIy similar to §187.199 The same is true oí §1-I05(1) of tbe Uniform
Commerdal Code.200

c. Pubüc Poliq

As in other <:oJ1ta;ts,.1htte is no dear definition ofwhat constitutes a public poJ-

ic.y ror purposes overridinga <hoice of]aw agreement.201 llorofhow "strong" a pub-

lic poIicy must be hefm-e it wíU override the parties' chosen Jaw.202 Some courts have

00DSidered-wbetbez the asserted pulilic pulicyis derived from statutory prohibitions,

wbich are typicaUy deemed ID be more reflecrive oí public policy than common law

195-Thec.omnlt:IltStu§187 aplain tbat ,187(1) tdata ID~manporation by reference and is not a
.rukoiWokeofJaw.~ In dealingwiIhbsuesthar:tbe~rouId havedt-a1twith byexplicit agreernerrt,
thesc:aion~tt'Ssub}ectsthat~ordinarilyuspdIOItt...intbeoofltruct."rtextendsto"mo&t
mksvf rontract law,~ whkh are genernIIy "designed lo filI gaps in a contrnct whkh the parties oould
~~filIed withexpu:ss~~ Thewnnnmtindn&switbinthisrntegory"ru!esrdating
to (".OOStJUCtion,IDwndiDons ~andsubsequmt, to~ofpaformance, and to excusefot
~indudin¡t~~offruslrati6nand~.u"AstoaJlsuchmat!ep-!,theforum
wiB apply the provisions oftht chosen law." ResudorrenJ(Sewnd) Confiict oi Laws §187 oornment e
(1'17l).

196.Sedion 187(2}applX:¡¡~ítlssooght toh:M- thedJOsen /awdetermiJle Issues whidJ. the
patticscocld D(Itbavedetmninrd byaplidt~ direaed [Qthepartirubr issue. Examplesofsuch
q~aretha;einvolvingcapadty,~andSllbstantiaJ. validity.A personcannot vesthimself
witbcontractualcapacitybyst3tIDgin the«mtractthathehas$Udicapacity.~ Resttltement(Second)
ConjJictofLaw$§I8700mment d (1971).

197.~(&amd}CutrfliaufUlws§187(2)(a) (19'71).
J98..~(Smmd)CorrjIiar:fLaws§187(2)(b) (J97I).
199. SeeGrnson, GovenringLaw CitsJIsesin ~Agreemerm~New York-'sApproa.ch,18

Co1um.J. Trans. L. 323 (1979);R=,.Powef ofPartiesw ChooseLawGwt:míngTheirControd, 1960PI'(!{:.
ll.m.Soc..Int'.IL49 (1960).

100..{fuif{)ffi}Cmnmcrdal Code §!-105(1) ~ "when a transaction bcars a reasonable re1a-
~to Ibis state3Ddalso ro anodJerlifak"or natioo tbepaniesmayagree that the law of either tbis
~(Jrofsndt orhcJ-Sla$etJl"natioc.maBgo'Rrn theirrts/tlsand-dlttics."

201.See~(Set:ond)QmjlidofÚlWs§J87oonnT1e:1llg(1971).
202. Compolre~(Semnd)CPIIjIictIif~§187(2)(b) (1971) ("fundarncmalpolicy") with

f,,~ Ht>tehC-p. v. Go1den,254 N.Y.5.2d 527 (1964) {"'inherently vkious, wicked or
~ 1Vithluucis". StmuJardOilCo~224N~Y. 99, 110 (1918) (Eoffendoursenseofjustice ormrn.
=:tbepdllic~.
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rules, 203 and if SO, whether fue statute in question is penal in nature or is specificaIly

applicable in choice of1aw oontats. 2M Puhlic policies that have been found c:apable

of ínvaJidating a choice oflaw dause have índuded usury restrictions,205laboc rela-

tions rules (including covenants not 10 compere),2Q6 ru1es conceming gomnmental

cotTUplion,Z07 roles conceming s.et-off,2O&mles protectingdealers or frandúsees.209

rules regarding indemnification,210 and laws protecting insureds. 211

A1>§187(2) indicates. a publK: policy wiIl not override the parties' chosen law

unlcss it is the pubfu: policy of a 5tak: (a) whose Iaw wouJd (bU! fur the choice ofl.aw

clame) appIy ID fue partie5' agreement; and (b) wbidt has a"materiaIIy greater inter~

est" than !be state whose law has been chosen.212 In general. the doser the relation-

ship between the parties' transaction and the forum state, the more likdy that local

law will be deemed to ronstitute a substantlal public poOCy.213 As §187(2)(b) of the

Seamd Restatement suggests, the public poIicy of states othcr than the foruro may

sometimes render the parties' choíce oflaw clause urn:nfurceable.2l4

d. R=onabk Re/atinnship

Sornc courtsrefuse to enfurce choice of Iaw pmvisions that seIect fue Iaw of a

state that lacks a "reasonable relation" to fue parties' transaction. For- aample. §1-

203.Rz$tatemer¡t(Sea/1Jd)ConjIiaofÚlWS§187 C()1IlllIeIII:g(1971) (byimpliattion).
204. Reger v. NatitmalAssoc ofBetIdi/igMftrs-, 3n N.y.s.2d 97, 116 (197S); BigFow Mil1s.Ltd..v.

Q>mmtmúd Oedii Ce., 211 S.W2d 831, 836 {Ky.1948};.MGM Gmmi Hol:eJ.1= v. ImpuWI Gltm Co~65
F.R.D.624, 632 (D. Nev.1974), rev"don 0!hergrmmJs,5J} F.2d 486 (9tbCir.1976), mí. dmieti429U.5.
887 (I976}.

205. E.g.,WhiUzhTY.Spiege1.I=,ú23 P..2d1147 (Wasb. 191UJ.ThecbrwcigbtofaulboriI:yis tbar
usury restridions are:not sufficientfyde:ar and fundamental to constíWte fundamental pubIic:poIiciesf()J"
choice.of-Iaw purposes. SeemrmY.Pbi1addphiaWarehoustoCo., 274 U.5. 403 {I927}; Omkson Y.Fnuma
Co..328F.2d 4{)4(4th Cir-.1%4); Gamer.., hI'tmt:G/LJr2f:mgan.lru:..,135Callqnr. 230 (1976).

206. De&mtisv. Wad:mhutCorp.,793 S.W..1d670(Ta. 1990);Cherry,Bekswn&fkJbmJv. Brown,
582 So.2d 502 (Ala..1991); Duvis v. Joindess.FíreBrid Co.. 300 F.2d 1 (9th Gr. 192-4);JIlo1od:v. Peifect
Subscriptim 0,..458 F.5upp. 123{s.D.Ala..1978}.

20r:-jriadFiml1ldllIE~v. T~C<1~611F.$upp.I57(N.D.N.Y.I985).
20&'Moorev. Subaruof Ameriaz, 891F.2d 1445(IOl:hCir.I989).
209. Modun Compuw 5yskm5.In.:. v. Ms.>dernBankingSystems.In;;..858 F.2d 1339 (8th Gir. 1988);

BU5hY.NationalSdwol Swdios,.lOCo,407N.W.2d 883 (W"IS.1987);RutR:rY.JIXofTri.~ Inc..806 1'.2d
1266(Wash. Ct. App.199l)

2lO. Tuckuv.R.A.HansorlCo.,956F.2d215{lOtbGr.lm);Dondd;on-¡¡; FfuorEngineeTs,.Inc.,523
N.E.2d 117{llLApp.lstDist.1988);Chry5lerCorp. v.SkytiMln<l=Senrias.I:IfC..502N.W.2d715(Mkh.
App. 1m} (refusal by Michigan oonrt to enfor", contmcrualindemni6<:ation pmvis.iontbat vioIatedJaw..
ofI~ wbkh waspblo"of rdevantrondnct, notwIthstan&ngMidúganclJojaofla:wdause).

211. NewYodLifrIm. ea. v. Cnri>em,178U.S.389 (l900);Nelstmv.AetnrJ LifrIm. Ctt.,359F.Supp.
271.29()...2(WD. Mo. 1973).

212. Resratemer!t(Seamd)Cordfictof~§187(2){\:t) (l971).
213.Restatl'l1J2ill(Searnd) Omftidc.fLaws§187 camm<:ntf(l97I) ("'The:moreclosdytheststeof

me chosen 1awis rclat:edtotbeC<J1!tr.Ktandtbeparties. thcmmeftu1dammt¡dmust:bethepolicyoftbe
s{;ueofrheotherwiseapplkable bwtDjustifydenyingdkd tothe droire-of-bwproWsionj.

214. Cormectit:utGmemILi¡ehK 0,. v. BosmwtI.M F.2d 701,705 (StbCif.l936), aJfd.301 U.5.196
(1937);Citize:nsNiltWnalBank:v.Waugh,78F2d325,J27{4thQc.1935);Fríctev.Is1mmdtsenCo..151
F5upp. 465.463 (S.D.N.Y.J957).
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105(1) of fue Unifunn Conuncrda1 Code provides ihat "When a tntnsaCtiOD bears a

reasonable reIatíonship to this state and also to another state or nanon the parties

may agree that the: lifw of either this state 01"oí such other state or nanon shall govern

tbei:rrigbtsand duties-»SeaWn 187(2)(a) is tothe sameeffcct.
Ibe principal rationale for this requircment appears to be a concern tbat parties

to purely local transadions,. re1ating entirely ID one state. not be able to arCllInvent

local1aws by choosing a fureign law.215 Nonctheless, fue reasonable relationship

requirement is stated mo~ broadIy, suggesting that it ís applicab1e to transactions

involving: relationships with two oc more jurisdictions. 216

e.lnterpretatiun '!fChoke (JfLtw CÚl~

Iike other contnctua1 provisions. choice of law dause.s mast be interpreted.

This wua1ly turns primariIy on the Ianguage that me parties used in their agreement

NevertheIess. t:bere are renUTent i",,"es ofinterpretation, as to whkh rules of COD-

struction have developea:.

First, the parties' agreement to a choicé--of-fonun dause does no! necessarily

imply agreement that fue cbosen furum's law shouJd aIso govem thei:r relations.217

Converse1y, an agreement as to goveming law does not, under due prfXe.'OS prece-

dents. necessarilyprovide a submission to the jurisdiction of the co\lrts of the chasen
state.218

Stcond.like choice offorum dauses. choice oflaw agreements oftcn must be

construed lO determine their scope - tbe issues or daims tbat are subject to the par-

ties' chosen law. As with forurn sekc.tion agreements, this inquiry tums ~y on

the particular language of the parties' agceement. Some choice of law clauses state

onIy that "[t]lñs agreement shaU be: construeJ. in accorrumce wiili !he Jaws oE State

A.," which suggcstS t:hat jssues oí capacity, contractua1 validity, Eormalities, excuses,

and da.m.ages are not subject to the parties' chosen law. Otber choice oE law clauses

215. DclI1ny. M!lfuo1Re$D'YeFurulLifeAss'n,53 N.R 398,399 (M~ 1/199);New EnglandMutual
Liftlm.Co.v.Olin.li4F.2d131, 136(7th Cir. 1940).

216. ~(&wnd) Omflictufr-§187{2)(a) (l971); Unirorm C,<>mnl<>rcialO:Ide §H05
{l);-Sceman v. PhiladelphiaWarelwu<eCu-,274 U.s. 403 (1927); ~ fm'd/ITs. [m:. v. Standard
~CQrp.,325F.2d31.34 (6tbCír.1963};Pn1wsv:PinpdintRdQiJSystem5.Int:..,863P.2d809{Utah
1993).Por critkism ofthc r!:aIIOnabk~datimImip requIremenl, $$eA Et=mwdg, Confliaof Laws469
(1%2).

217. GIUSOO,~g-Law {)ame.;-in [ntenralfqnaJrJJui11lter:>tatt>:Úlan Agrmrlerft:;- N<::wYork',
ApproadJ.1982 U.DL ~.1tJ7- ~.t:b<:p"r1ies'5Ubmissiun lo tbe jud$diction of<lpartK-.:tWfurum
cm becttidenceofanimplied~nofilPJ'Iíarbklaw. Rg., Restmermmt(S«OM) ConflictoflAWS §187
comme~ta (1971);LIt!J1Jn1iSv. C~ Oil fl4inWgc".,28U F.2d 915 (l$tCir. 1960),cm, denÍEd,
364 U-S.9Il (1960)., KT~ Cnrp. Y. Levr Co~.oo N.E.2d 593 (IlL 1981). S~ also Papu ExpressLtti. v.
PfankuchMasdIinen GmbH, 1990WL 141424(N.D. DI.Scpt.14, 1m) (acceplanre of rules ofGennan
trade assodation lncluded acreptance of jurisdktion of German courts); Walpex Tm4ing Co. v.
Yacimienw$Petro1iferosF~ Bolivimws,756 F.Supp. 136 (S.D.N.Y. 1991) (c.ourt rcjects argumcnt ibat
Bolivianhw wuuld bave reqt.1in:dparties 1<>i¡¡dude forum$decúon da=: in contJact, jfit had 0Cw exe-
ru«d'

218. Su $upm pp. 101-G2.1t may. ~T. conmÍtute a ~ignffi<:antfactor in minimum contacts
.m"lysis.&e$Uprapp.I48-49.
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state more broadly that "'(tJhis agreemrotsball be govemed by fue laws ofState B/'

al" "( tJhis agreement and aD disputes.arising undtt it sball be subject lo fue laws of

$tate C." Both fotmnhtions suggest tbat allissues oí rontract laware subjcct lo the

par6es' chosen Iaw, but that tort 01"odtet: -non---omtractuai daims that: relate to tbe

contraer are not. 219 Fina11y, SOIlle choice of 1aw clawes are drafted vecy broadly,

attempting to indude non-contractual daim.s (as weB as contr.lctUal ones): "alI dis-

putes arising out of OTre1ating to this agreement sbaIl be gmcrned w:lusivdy bytbe
Jaws o[State D."

Third, choice oE Iaw dauses must be intetpttted lo detennine whi<h aspecb oí

the parties' chosen htw are applicable. In parácular, does a rd'crence f.o "fue laws of

State E" refcr to the "'whole law" ofState E - inclnding its dwice oflawrules - oe

does ir refer only 10 the ".local JaW' ofState E? 1ñe Smmd ~ provides that.

absent contra1y evidcnce of intent, the Iattet- intetpretation will prevaill20

Fourtb. will a droice of Iaw clause be int.erpreted lo includc isslJe$ rdatiog 10

procedure, statutes oflimitations, burdensof proof, e;ocus:es fue non-perfunnance, or

damages?221 The Second Resta1emI!nt sugges.ts.that at least SOlDe of these issues will

generally not be subject to the parties' chooen bw, althoúgh evidence oí contrary

jotent could produce a difrerent construetion.222

f Sefectt'd Materials un Party Autonomy

Excerpred below are se1ected marerials on choice oí.law agreements. First. COD-

>id" \\187..00 204 of!he Re>takment (Smmd) úmf/ictufLaw>. wbicb aOOpt a """-

e.rnl rule of enforceability far choice of1aw dauses as to specified issues. 1ñenreread

the excerpts froro The Bremen v. Zapata OjfShore Co.. Roby v. CorporatÑm ofLloyJs.

and TriadPinancialBstablishmcntv. TumpaneCo.

RESTATEMENT (SECOND) CONFucr OF LAWS (1971)

§§187&204

§187. (1) The 1aw ofthc state chosen by the parties to govem their conl:r.lCtUal

rights and duties will be applied if the particular issue is one wJrich the partjes oouJd

have resolved by an expI:icit provision in their agreement directed fa that issue.

(2) The lay/of the state chosm by tire parties to govem thcir contractual rigbts

and dutíes -will be applied, even if the particular issue is one which. the parties could

not have resolved by an explicit provision in their agreement directed 10 that issue.
unless either

2J9. E.g., T-BiUOptimC1ubv. Brown&Co.,I994WL2QIlú4 (7thCir.1994);Po/liáv.MdJt1rmJ#'y
ÚJrp. 1994 u.s. App. Lcxis 1506 (IOtbQr.I994); Union 000>. v. Joh;n.BroW1lE&c; 1994 WL5JSH18
(N.D.Ill.1994).

220. Reswement(Seamd) Qmjl"oa:ofLo.ws§187(3}(1971);SiegebnAAv.(]¡mQTdWhíteSIuT tul. 221
f.2d 189{2dCir.19S5);FrdJerCo.v.Comp4gItiede5Ba:lttiksde~421 F,Supp. 938,946 (W.D.Pa..
1976); infrapp. 663-64.

221. Restaternent($eaJmi)CoriflictOfLaw;§§I22--43(1971).
222. See;nfra pp. 663-64.
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(a) t1te cbosen stare has no substantial relationship to the parties or the

transaction and there is no other reasonable basis for fue parties' choice,
o.-

(b) applicrtion ofthe 1awofthe cbosen statewould be contrary to a funda-

mental poIicy oí a state which has a materially greater interest than fue

chosen state in the detennination of tbe particular íssue and which,

und<r tbe 19mernI--!awj wIe of §188, would be 1he ,""" 01 fu,

app1icable law in the absence oí an effective choice ofJaw by the parties.

(3) In !he absenc.e oí a contrary indication of intenlion., the reference is to the
IocaIlawoftbe """oftbe d.o.enJaw.

§2(M. When the meaning which the parties intended to convey bywords used in

a contract cannot satis&ctorily be ascertained,. the words will be construed

(a) inacoordance with the locaIlawoftbeSlate chosen by the parties, or

{b} in the absence oí.such a choice. in acrordance with the locallaw of the

statesdected by application of fue rule of§l88.

Comment fL Smpe uJ sedion. The ruJe of this Section is applicab1e only in a limit-

ed munbcr of sitnations..Tbe forum wiD6rstseekto inteIpret the contcact in the

manner intended by the parties. It wiD consider 1he ordinary meaning of fue words,

!be context in which they appear in the instrmnent. and any other evidence \VIDch

casts ligbt on fue. partics' ink:ntions. indudiog 3D intention, if any. to give a ,,!ord fue

meaning gñ>m it in !be local1aw of another state. The forum will apply its own rules

in ~ the relevancyof evidence. and it will use its own judgmentin dramng

condusions frOID the facts. This process. which is caRal interpretation in tbe

~ of!bis Subject (see §224). does not ínvoIve application by !he forum oí

its choice..m-law rules. When the meauing which the parties íntended ID convey by

words used in a contract cannot satis&ctorily be ascertained. Ihe fortun must deter-

mine the meaning of these words by a process which in the Restatement oí this

Subject is caBed construction (see §224). This process involves the application of tbe

roles oí amstI1.1crion of a particular state. Consequently. a choice-of-law problem

arises whenever a contract has a substantial reIa60nship te two or more states with
difkrent roles of construction.

THE BREMEN v. ZAPlITA OFF--SHORE COMPANY

4fl7U.5.1 (1972) [=Pfedabowatpp. 383-88J

ROBY v. CORPORATION OF llOYD'S

996F.2d 1353(2d Gir.1993)[exarpkdaboveatpp. 418-23J

TRIAD FlNANCIALESTABUSHMENTv. TUMPANECO.

611F.Supp. 157(N.D.N.Y. 1985)[excerpted~Mpp. 423-26J
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No<coonSe<Ond-- -. Rnby;amiTwn¡>m<
L~bdween~amstrw:tiott,mu.lW1lidity.CoUllJ1al:tatD§1.04dJ;aron;~-

tionsbetwecn; (a) in~arontrad;(b) construi:n@;aQIDt(act;and(.c)vaJidítyofa<Dnb:act:.
(a) ITlterpTetlltiotfofaJrJmutlfl1t5UbjeatndloicEufiN~ Wbm-acoortinraprd;.a~i1

simpIy looks tatm partid' liblr.!ntmlions. ALwmiDgtn me Sw:md ~ this i:;;not aprocess
reqciringthe~ ofk8alruk:s(otherf1>z:nC'ridcmiary ru1es,whkhaK'pI'Q'lickdbytbt:fonm(s
p~law),OJ:theapplkmonafd1niceof1awroles..1tismerdy.a~of2ttODptingto~
whatthep<lrtiesintended..

(b) C!»IS!TuCticnofamtmctSJ<bjt!l:túJ§§1.87mu1188.&dian]1)(-~~of<7ltllitrodÍOJ1
from mece intcrpCWtion. If3conrt c:annotsatisfa¡;rorilya5I;01:Iintbemmningofa mnttad byjmapm.-
iugit,!bmitmUSl:¡¡pplythel."Ule;ofronst:ruakmdapartkul.armttE.Sa:ticln204->:eqniresOJPPfii:atiun.of
the&tmeb;¡J!icrlK»reofJawruks as1:bosepnt'l'idt:dfur in ~187 and l1I8ti:u"dctennmiugthe~and
duties of parties to a c.ootract..Is tbis a Sl:IISilileapproedz1 A.rt:u'trulfs of mnstruáim1 IIIefdy 1Q}'Sof
ascertainípg tbeparties' ínlttui'Whyshou:ldu:'tthc:furnmappIyirsawn, Euni!iarru!r¡;ro thisddiam.~

(e) VaIiJityofrornn:u;tm11jedtIJ~l87andIS&-'Ibe~ofaamttad:,aswd!;!$mnes.tdatiogiD
apac:ity>perlonnana:,andtht:~ande.uentofCOJIlJ:aduatdurio:s,are_esof--~prin-
cipallyby §§l-87and188.Th:re-mx:edoubtthat1beparties:waId~npoo1hep.~tbe
¡>sueofvalidity, see Siegel:tum-v.Cummi WltiteStnr Ud.. 221 F.2d 189 (2d Cir.l955) ("mum doobt).
This doubt has beeu Iargdy dispdled. AS. Ra:1rJpdl,bu; H']SteTCo.."165 N.Y.5..2d 475 (l957);
Weintrallb, Choiceofútwín Comraa.54 fu<w.L Rew.39'1,407(l<J68);StoI{HIJpp..654,..-55.

2.~ftK~_thatcJwú:togf'-'cfaJI3r5BR~W1.yiskth:tt~~
shoold be p«mitted tD sdecttbe1awtbat~ tbcir ambac1u3l.td.nioni? Cousidertbe fuJlowíng
rem<Uksby J~h Bak

Thefundamcntalobjwion- islbatil:~penni!;siotl1o-tbepartie5Mdoa~act:.
lt practic:illymakes a legisIativebodyof mytwo peISQOSwbo dxJoje 10~~andmn~
tr.lct.- "ThenK:8Iringof~suggt:stion.inmort,istbm:since1hcpartiesmnadoplanyiimign
lawat thdrple:asuretopantbcir act,tbatat~wíIl-rlxTamfue~fioIn tbe
powtt oflbe law whidJ:wookI ~applyto thcic <IdS.So ~dinaly a pow«m the
handsofany twuindividuabisabsoiuJ.dyllPl)[lJ3!om¡.J.BeaIe, T~:m-dreQmjiiaaffmvs
1019-80(1935).

15that~Dopartiesmillf"lcgiB3ti'~tbl:yagt«on1he1aww~cmmaoftlxirrda-
tious wlth one another?

3.Hi5wrk~penma¡.g~af~.¡r-~&aledidlJO[a'p1'e$StheGclr

traditionalviewre;:udingthe~ofchoiceof1aw~rni'ritdfard-1!.~l06u.s.
124, 136(1882), theStlprerncCaurtapplied~1awtndfmn\methe'4lidityofan.iudemuitrbomd
that liad bem U«Uted in NewYmk. Dndcr NewYodI:J;rw,theboOO -M.battrbea1itJv.illd. fur 1ackof
cúl1sideration.oot u~~b.wI1O~MSnquircd. TbeCourtappfu:dNewYorl<mw,
invokíng the "priridp1e that:in m:rr fmuna <;('fIlffiH:tis guvented bylhe Jawwitb.a"riewto wbi<:hil:~
made."othercOl.ll1Supheldexpu$choiotofbw~ See5fqKt2pp..65+S5-

4.Basisforndeflu¡tdloiaof1aw~un~ Whati$ ~rnriMaleful:mfot-ciIIg
choiceoflawagr~bBeWnotromx:tinbiJ;~1b;d:~oflaw~an:difio:t-
ent from otheroontradualromtnit/¡W¡ts?úmsidcttbefuDowing~

Prime objectivesoí conuart law m:toprotect thejustJliedexpoeaatinosoftlx. part'ic:$andto
make itpossible ror tbI::mtoforn&with¡o¡:amcywbatwill.bctha.r~UD<kr1be-OOIIfGI(;t.
'fhestobjectívesmaybestbeattainedinmultistatt~brkttiag~~d>oose
the!aY! to gwcrn wwJidByoftbe c.unrncand fuerigJD01.'Ida1 tbo:Rby-1n tbi5way, ar-
tainty and predictability ofresult aremost likdy to be secnmL - An objccrioo some:tiuKs

madein thepasr:wasthattogivethe~thisp(lWttof~wuuktbetml:a1nO'mI1tomaJ;-
íngkgislatoT5 ofthern Thisview isnow obsokteand. in any~ Iiillswideoflbe mark.
The forum in each c¡se selectstheapPficabk: lawby ~ ofiu QWII:cboio;:e-of-bw",,=
There is notbing to pre'l1:ntfueWromfrom anploying a dI.Di.ce-ci-1awrok wbk:h ¡norides
mat, subject \QStated <=.eptions. theia:wofthestatecbosen bytbe p3!1itssbaIlbeapplied tu
dcterminethevalidity oí acontrad and therigbt&crea.ted theteby. 1helaw oftbestttedwsm
l>ytheparili:sisapp\ied,notbecausetbepanies.~are1egisb:ton,.butsimpIybet:awc:



~
Ir::. this js die result demanded by the choH:e4-law roles of fue furnm. ~t (Smmd)

1,,;. Qmj1iauj1Dw5§l3700mmente (1971)-
~Wi',':1.thi$~
~>:'- 5.~afcfnriaafÚlYllduuses_Jpirlta"estrmul:Jtsis.Ifuwdochoice:oflawdausesfare

Jif' tmderCurrie'sinteresl:2DIIlysi!;?Cmtsider. ~!J'Jartyau[Onomysquar-t:SIWbdterwith iJ:Iterestanalysis.If,
f:&;- asthatmethodo.log-asseru. an important goolofchoia: ofJawisto asSI:5Sfheimpact-of oompeting choic-
i%§; .-son ~ duties sadI ti payfugwdfur.e-and regnJatmg insnrana ra¡-.e-swithin fue &tate,it j..
¡ifr ~thattheparties'private.a.pre¡;sUmafthe~:;booldbegimlmw:b~t.-&rchers..
1&;::Choiaofr.aw inwbrnriam Courtsin 1992:ObsemItivnsand Rejfeditms.42 Aro..J. Comp. L 125,134

I~=~~N~~~::~~=~~~:=
íB:- ~1nc.y.MmtqMgtS,,-.bN:..789F.supp..48{D.Ma&!:.I992).
M€" 6..SRmdanIsof~ofdwbafr-~wrot$fandardfurlheen~ofchoice
i{ ~flawdausesissetfnnb in§OUm OtheramhoritieshaveadoptedkssdeaJ:-attroIes, tmLtingchoiceof
fi-;;> l2wpmrisions asonefádmÍnllgeneml "anterofgmyity" or"'groupmgof.;ontacts"anaIysis. E.g.,Haag
~¿- ~:Bmtte5,216N.Y.5.2d65{I961).~this¡¡pproachto5CJ3J!e&cisio1lSronamíngthecnforceabillty
rt[ offonun..el«ttoPdanses.wbidl.ho1dlllatlhea:ístena:of :hadms.e-ismeWyilllef3ctorín a more
~; ~ fumm non am.vmiens oc ..~~" anaIysis. Su supm pp. 379-80. Which of these

¡ ~~jOntuztionofdJoiaD{Iuw-~OmJa:ofhnvagreements,liIreOth agree:ments,

j- ~~~7Laos~b~;;~~~~~;~,7;:~~o~~
¡S' contr.KtUalp~willn<JtbegivenclrertiftheconsmtofoneofdJr,partiestoitsincIusjoninthe
~ contractW3SobtaínMbyimpropt:rmeans.such.¡¡¡¡by~duress,<>rundueffiflueIK...orby
¡a- mistab:j;MwkrnCunrpu1eTS~bu:..v.ModanBanlingSysmns.Inc.,858F.2d1339 (8thCit.19B8).

t~- \-\-'hatlaw sbonld dt:II:nnfm:whdber a o:boi:f,ofJaw.::lintseÍI;inw1idi'Tbe Serond ResMtenumtprovides
'''': that suchmUcl "will be detennined by ~ re in a~rdan<::e witb ib! own ¡egal principIes."

i ~ (Seomd) Conj1ictofI8ws§I87. ¡;:ommmtb (lm)- Why?Why!lOt apply tae panies' chasen
!t\ law?Orthehnvofthe~withtlH:mostsignifK:am-relariomhip?
fit, &.~nfdJoiaoflmv~SbouIdchoia:oflawdausesberegarded¡¡¡¡"separabj..."as
i{' withatbitrarianandfumm sdeaimI ~ See supm P. 401 & infrapp. 996-97 & 1013-16. What
;P:;~,~be:the~ofsudiarcmlfl
f,:- 9.~ofcmrtzr¡KlS-wI=r.e-wpwties'~l.:z ~tM€rmJnra;.Supposethatthe
fe.' paro¿ dwice -ofhtwdause selectsa substantive law tha invalidate:sme parties' basic contraer. Should the

~ ~. GhosmlawbeappliMtonullifythfpartie:s' ~The&a1nd~answersin thenega-
0- Todosowould~tthe~ofthepartie5whkh.ü:isthepurposeofthepresentrule

to pmtect. The parties cm be&5$tllIlCdto have intend.e-dthat the prmisKms ofthc contract
wouId be bindmg upcm.Iheon.If tbe partits have chasen a Iawthat would invalidate tbe con-
trart,Rcmbc-tI5SODJtd 1har:tbo:ydidso bymistake. If.however,thc: dtosmlaw 15thatoftbe
state of !be'otherwise appJY:able1awnnder 19rneraIIyapplicable mnBict of laws principies in
§O188].this law will be appl.;edem1 when it inwlidates th.econtract. Restatemf:TJt(Sewnd)
OmjfictofÚlJt/5-§187commente{l'J71)-

Islhis pasuasiYrl St>:Pimamev. ltaliaSodemPer AzioneDi Nrzvigwione,21~ F.$upp. 424 (S.D.N.Y.1963)
(3ppIyiDgo:hosenltafian P. wliert: ltaly-_aISO "'centa.of gravity"oflhe ronrrad. 10 ínvaJidateprovi-
..ion in ¡;:ootract);A1lasSubsidinrie>.1m. v. O & o,lnc., 166So.2d 458 (Ra. Dist. Ct. App. 1964) (applying
<:bosenlaw.""haeahnostall rontadSwm:with tbat stIte. tu ¡rrwIidarecontrndllalintaesl:provisions).

16..Fonmt'..-puNú: po1iq as 1fJT1Wlilfiw4wryingmftm;:mtmt9/ dalia! nflaw ~- Bremen.
SectIoni87(2){b)providestbatachoic.eoflawdausewillnotbegivrndfectiftbechosenlaw"wouldbe
contr.IIytoa.fund:nnema}p<:Hkyofastate-wbid:J.hasamateriallrgrcatcrin~restthanthe(:hosenstatc..~
"fhi:¡eKt:Ption parollds pub1icpolky=PtWminotber oonrexts..See514'ft2pp. 341-4J, 486-88. 624-31 &
974-86.Comparethf: an;ñysi¡;in JJremm,wberea fonm¡ sdt:ction da!uewas unsuw:ssfuliy chaUengedon
thc:grounds that it would nsuIt in applicaoon ofEnglish substantive law that violated UOS.public polides.
SUppa..: that Bremen ha<!invclved 3D~ moia ofhw, mthec than a choice oí forum, dause. How
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would ilie C351:havebeendecidedbyll U.5.court? under §.187(2)?WouJ.dEngtisb.lawmvebem.applied tu
dektminctht::v.ilidity ofthe=.IpaWrydaU5t'S.In t:ht-towageOJDlT;lcf?

11. Forum's pubf:U:poliq Q$gnmmI fUr rknying mfinn'ment of cJwia afknY agrwmem- Roby.
Consider !be decision in llIJby.wbich i:mroImiiliecnfun;:emm¡ ofbolh furom ..da:úml a»d d10ice ofJaw
cl&uses..1&thecourt'"der::i:$iou-permitting~t:Xdusi'or! orU.s. sccurities Iaw5bynx:amofan Engfu;J¡
choic.eoflawd::mse-~

Do da.ims under thetiCCUritiL'sIawsraisequMinnll ofupubfu;polli:y'? Wbyaretbqdilfr:ra¡t from
ton: oroontract dairm? WouldRobyhave been da:idaithr:s.uno::way ifitbad oniyi:JM:imorla choice af
ktw dause (and not il dJoice offumm~)! NOO::!heIanguage ~:iliovr:fium Miuubishí.
ÑkJtoTSCutp..v. Solo Chrysler-PlymtnIth.Im:., 473 Us. 614 (l985), íncfu:atingtbat tht: Contt would DOt
enfu=:"ilp~waiver ofa.partYsright to~statutnrr~fDrantitrusr:vioI.ations... Sre
supropp.421-22.SeeaIsopp.101B-25.

12. FonUJI'...J1tIbIicpolicy/lSgrw:ndfurdmfingorfomomsuufdwia.a{1at<1~-IqtpoduJi-
wk What.sorts of furnm publicpolk:iei shou1dbe arpabk oí rmdering a chokt: offorrigo 1awunmfi)lu.~-
able?Comider:

In Bmnen. the acddent bad 0CC!1rtMwitbinU.s. ta:r:i1oriaI.-wara-s.atthe lqinningofthc oil
rig'svoyagc:totheAdriaticSea.

In an artioo in U5. <::oUIts.ari5ing out of a U.s..cmpIoycfi tmnination of an empIoyment
contract, fur aIkged ma1fI:asancebytheemplayee, theempluJec ~daimsfurwrongful
termination and libd (based upon the anployer"s public stnmImt5 rbat the ~ hall
engaged in wrongful amdua). The employment 00DtJ8Ctcontains a dmice of Iaw daw;e
se1ectingEnglishJaw,whit:hwouId pcrmit ~on libddaitn:ton ~dymoR m-al
basis than the Fa: Amendment wouId pmnit. Assume tbat the empioya: WOtb (aJ dd:y in
tneU.$.; (b) solclyin EngIand; (e) partiaIlyin both the U.5. andElJ&land;.and (d) soldyin
F~

lnthe~e:mpkJymentdispute,theanpJoyeea!ii5C'I1Srnredi5criminationc.laim51l11der
Titlevn-theredmd~discriminationstatnte..kisan1ethesame~

A U.S. rompany Ikenses irs R:duu:do&Ytu a Frmch oompany, in an agreaneut tbat sdects
Frencb law and imp05CIirestriaÑe condiIiQm;on compditim1 by the FRPCh COItIpIWy.'Jk
rondirions violate NfW York stak un&lr ~ kws ami ftdernl antitmsI kIw. In an
acti<min U5. oonrts, the Frmm rompany seeb 10invaIídate the:rMrictive mnditions nncia
NewYori;and U.5._. fuJ.iam;eterñlmyis; (a) thcwtin:wOOd; (b) Europe;{c) tlx-U.s.;
(d) FranceandNewYod.

13. ~ ~inmfmcingdwire8/Uzwd-. What Iawgoverm;thccnforr:mbility oí choic.e
oflaw dausa! As discussedbdow. tbtSupreme Court baslonghdd!hat ~ aI1aw rubare~
provided bystate Iaw (for Erie-purposes).~injñtpp. 681-84. b tltaeanyreason thaI:cbeenfu«.eability
ofchoio;;eoflawagrttmentswouldnisediffi:rent:iswesi' RI:aIltbedilUt§SionaIEririBJl.'S.inthe(:lJlltct
offorum ~agreanents. Seesuprapp. 43I-53.ls thereanybasi5 rota ndcaIfeder.dmmmonlaw
goveuUngthe~ofr.boiaofhrwagrfflnt:nUininternational~Gmdri:eoflaw~

like furomSdoction~betqardedas imlesoffedmd proadur;dlawl
In appIyingthepubfu; poliqrexJ:t:ption,doc:silmattu..betha'tbe"iOrmnY pobIK poJicyis sblteor

federal in originl Recall me díscu:ssiun,suprapp. 4-z.8..-29.oft:hedlixt of.st:ll:epubIic policit$ffiI tbe
enforceabilityofinternañonalforumsd«tion~ts..

14.~1ftrtia~Sonlrst3kSffllIIiretbatdK;i(;eofiawprovil'ionsbe~amspia1-
ous.~Consider:

If a oont:mctto wbid1 mis sectkm appIiescoutains a pnMsion making me ronttact or any oon~
flicrarising undcrthe cuntract.subfect te thcbnO$ofanot:f¡a stab.'.10litigation intbe cowts of
aJlother sta«; or roarbfuation in.wotber sUte. fue proWion must be set out in 00ldfaced
print. Uthe pr<WisiontS DOtset out in boIdfaca1 priDt. the pI"O'riWmjs vmdable by a party
against wbom it js soughl 10 be mfofu:d.. T= Bus. &:Qmtm. Co& Ann. §3553 (Vanon
1987).

ls this provision wise?Is it constilutionaR Note that 11:only applia 10the sdco1on of non-T('.I;aSfaw.See
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ako Mmimsm v. ~ BI6inessSyszmrs.btJ;..,1993U.S. D:ist.Lcm lQ528 (ND. F1a.1993) (refusing
toapplyTaas &amspicuousIWtkeM~fur dwiceof1aw danses).

15..FordgIIpNlilkpsliqasv-ulfar~~ofdwkeofl4wagreemmt. Consider the
applicationof§187in T~ WasitappropriatefuraU.5.mun:toda:li!u:toenfurcetheparties'
"choice of~ dau.;e?Wou!d!he partics nothave bcenaware afthe aisrence, or po.5$ibkeristence. of
S<lndireguIations,likethatinvohdby'!heddmdant?Supposethattbeparticsagreedon Nao-Y<Xklawto
gow:m:thcirc:ontnta.~in~toamidtbeeffm:ofsm:hSaudir~Whysbouldsucb
choiceof1awagreements.aotbeerrfonxd?

16. "-0i08:eofpublic ~proIÑ!ms. NDte Ihat both Bremen and T~ involw <:hokeoí law
analysis, battbatthe"lawsHtbatareínvolveiuepublñ:policies. Whyisit,again, thatthe U.s.publkpo1i.
qagainsten:ulparorydauseswas DDtapplkdin BFemeti!Notetbe Court's emphasison tbeplacc whcrc
tbeaccidmtocwrrcd. ComparethisIationalt-ro (a) §145 oftlre Seamd ~ (b) Cunie's intetest
anaIysis;and (<::)SI87{2){b)'sdroice ofla..-rtd= Ho shouId me /JremeIf."d1niceof puhlk policy" analy-
As have bceu ra:oIved v:nda- eac.hofthcse D10reoonretnporaJy rnethods of choice offaw analysis? Su
Dani€/Indw.,Inc.. v. BaTber-ColmanCo.,1993U.5.App.Lexis24248 (9thCir.l993J {refusingunder§J87
t<)<lpplyCalifomiapublíepolicy (ra¡airingreciprocityinmntractualattmneys' feeprovisions) to override
parties' Taas chola of.lawa.grecmmt:,en grounds that CalifDnDadie!DOI:ha~ a &makriaILygreater inter-
est"'inlheissue).

17. "Rmsonablerdlltitmship..requimnmtasgruuruffUr~~ofdtoiaoflawagree-
ment. Some contempotmymthorities pc:rmittheenfura:rnent ofchoice ofIaw dauses only ifthey ...Jecta
law that has 1IOD1ermsonabIe rdatioDsbjp to tbc parfu:sorthdr translCtion. Foc e::ample. as di5cussed
abovc, SI-t05{n ofthe lfuifonn ComJnttcial Code requira¡ a "reasonable rcIationship" betwem the par-
ties' tm1sactÍou and.theirdtosenlaw. S« .mpmpp. 656-51.Sectkm 137(2){a)oftbe SecondRe>tatementis
"""".

Wbat ís me pmpose of t:bismreasonable.relationshipDcequinoment?Wby shoold pmties not be free
ID subject thdr agrecmmt IDwbatm:r law tbey think bcst suíts tbeíc pwposes? Note Ihat London W<lS
sdected as the contI3ctual fumm in Bremenprtrisdy becanse it was nwtral- not assoriated witb eithec
pllrtyocany.upect ofthe traDsacti<.m..A1soas in Bmrren,panit:sfuquentlyagree IDa $imilarly"neutralD
govemíng law; tbey often choose a jurisdiction with developed commerciallaws (like England,
Switzerland,orNewYork). Shonldsucltd1oícesbeínvalídbearoscthc:ylackareasonablere!atioru;hip to
theparties'agrem>aJt?eaw.ider.

Tbepartiesto a mnltistatecout:rnct mayhavea reasonablebasis furcboosing a statewith which
the cootract has no subswrtial rdatiombip. Por aample. when contracting in rountries whose
IepI systems arestr.mge 10 tbemaswellas rdativdy ímmature,. the parties should beable to
chooseala oniliegn:>und rbattheylmowitwelland tbatit i:I~<kvclopro. Forouly
in Ibis way can thcy be ¡¡meofbH.nring ammddytbc extent of thdr rights ami duties under
""-

~ (Seamd) Qmj1id"¡~ §187 oommcnt f (1971). Is this ~ What choice oflaw
dausesdoes this rationale prol:ecti:Suppose (a) U.s. and Mexinm parties doing business in MeJ<Ícoagree
tu EngtishJaw; (bJ NewY<xkand Florida partiL-sdoíngbnsiIJaóliin the U.5.3g1"eemMexican Jaw;(e) New
Yorkpadit$ doingbnsiJJea inNewYOIkagrerto Swisslaw. SaProws Y.PínpoinrRdm1sS~ [m:.,868

. ~., ,~._. "n. '-;"the

intentíon.Isthatalikclystate-
') QmjlidofLaws§187,commenth{197I) {"'fo applythe

!he uncert:aínties of choice of Iaw ¡nto fue proceclings and
scrve IDddeat the ba.sicobjectives. namely tbose of ccrtaínty and predicttbility, which fue choice-

.1=-pnMsion wasdesigned to achieve.l-
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(b) Sülr.;t.;;.;::ftvf v, p=dm"~llaw. SUppDilf L~ the ¡¡-ame.: d~u,"!1'<'the '"la,.,- eJf = x.- t<:Jgvvem <ill

di<pui= iil~<g from ¡héh UJllt¡-..~"L ~ ,~,~t mean thiit ~¡;r;:;;:-d:;m¡j" °, ~>:,i;';;"¡ ~dJci1i:;:I;t¡i~~~ iS"!1!'>,

dea!t ;<;:!,-I:!by S<?.wml Rf'5tUb'W-""t §.i22, 3'"" aOO@;OveJT<e-.:¡'1:<:"th~ k.w cl :;t¡¡!(; X.~.¡ if ti:e a,~'" ~ Jibg¡:td

:,~~~:::~~~::~~1,~~~::::~~:1~:;~~~~~;~:~f~~~r=:~
fiary mies, mode of tr.ial, ¡;,¡¡¡i3!.atutes"fIimft¡¡tionst Lower wurts havc gen~-1.fy-heid ma.t ít rlO<'Snm.
f,f}, Lago&SQrnDairy, me. 1'.R.P. II;;;ud,Inc., 19941,1;.'1-484306(D.N.K 1994) (¿'.<}~i;Íhw drm~,;-¿c-e¡
fi<:>treadl st;!t>.!t'"of¡imit!ti=~); Rridgo:Prod<.,". Q¡¡;mlIlmChem. Cm-p.,1990 US. DIst.le= Ll.{,'2(N.lJ.
IJL 1990) (=e), Fimmdd BancoTI'-1", Y.Pin~ tm¡1nahle, 1m;, 1'110P2d !4 (U!;9.hCt. App. 1994)
(¡;att'~ ilihough.e:xp= dloke cf:!:n\' dallSf'-ooul-dr~ch statUtcé !i!I'1~); fulwr Y,Riu, 1994 WL
673525 (S.D.N.Y.1994);]KL Comp..,"'1'.rntsCurp. 1-'.1r=J.Rq1s,Ine., 596 N.E.2d %, 950 (Ind.App, 1m)
f'a contract provision that <ID-agreemem j¡¡tu be gmremed by tbe Jawoí ~ ¡:/afi'opcr::¡.tI:s-only ID
impon the subst:mtive Iaw oí !:barstate; tbe pnK{'durn] law of the fúfillll state applie:; to procedn-nJ!
i!;sues";vrnivfiofarbitmionhddprocroural), GamMr~, InL v.KellyServicesInc., 41I1N.Y.s.2d
8¡S(1979);Ca;-d.mI'.CottDt;I..:.dwIdings,1-=.&llP.2d198(Ariz.I992.)(choia:uflawciauK:l;;general-
lydonotreachproca:lnralmattt:rS).

{e} 1fIpp1ialbí1ityofdtoiaafÚIWdau5e 10nan-W1JtrfI('.JuaIdiriltKSuppusethatthef"irDe:oagreeIG'"
choice oflaw cJausethat e:nends to &aIldiWns rdatlng to mis wntract," and that (me party as~ts óiturt
daim 1hat is intertwined with the amtract. Does tbe choia: of 1awc1ausemu:h tbis dainñ Lower courts

have generallyconduded dmí thereis:uo p6se pubfu:policy-againstapplil::ationofd1oia:of.lawdwsl:s ID
nonconU'actua1-daims. Su Turtur v. Rothdtild Rtgistry InO, I=. 26 F3d 304 (2d Gr, 1994); Roby y.
Cor¡wnrtionofUryd's, 996 F.2d 1353 (2dCic.I9!B). Wh<merornotachoiceoflawcJause,reachesa pac-
ticulartort daím is a manerofintaprelation. fiJJY~ 1nt'f.me frJJYI.nbeufpnm., 34SF~<;UPP,569
(E.D. Pa. 1994) r~ cboia: ofIaw provisions - do nut g¡:m"01IDrt daims baween cmmacting
partles uclets fue fait impmt of -fueprovision embraa:s aIl a:spectsoí the.lqpl n:laW:mshipJ; Kniaiemen
v. Bt1cheHa1seyStuart ShiElds,437 N.Y.s.2d lO (1980) (íbis contract shaIl be gmrernW ""!be Jaws of-
New YoIk~ bdd nO!:applkabletoturtdaims); Fuswi-". ~~ Inc.. 618F.5upp. 1082
(S.D.N.Y. 1985) ("Thisagreemcntand irsen:furmnmt shaIl be~bythelawJ¡oftheState-of
Dlinojs"be1dno! applicableto ton daims); Mnrimun Y.Q¡~ Business~ 1M...,19'J3U.5. DisL
Lexis10528{N.D.Fla.1993) lÓllliaoflawprov.ísil:m5-in~generaIIy-willnota:mttoltbeapplica-
bk !aw roe tOft daims betw«J¡ me contractIng pmties~)..lt is IIOI:dau' whdber tbt: funun 's mle oí con-
struction, or those oftbe parties' chooen bw, shotddapply tu amsrnriugthe :¡:wpeafa dwitt-ofls;...
c1ause.!'ledlloydLinesBVv. T1U.>SUPerim-COUrt,834P.2d1143{Ca!íf.1m).

2. Tndiúona\ Approach ID a.mc. ofL.wGoouning Cootnas m d.e

Absence of Choice ofI.aw Agrcanent: TerriroaiaIity.and Vesced Righu

As with choice oflaw rulesapplic:able ID tort5, traditionalapproochfS ID thelaw

applicable to contracts rested un doctrines of territDrial sovereignty. Joseph Story,

following Huber, emphasized die importana of principies oí in1eroatianallaw in

choosing the law applicable 10 contracts..223 For Story, tbis meanta strictappJicatkK1

of the law ofthe "-place oí contnct:ing" lo deknnine '!he validityof contr.rcts,aswell

as a number of other oontract-rdated issues. 1he ~ (First) Conjlid €1fLaws

followed this approach, providing generally that the 1aw oí the place of contracting

applied to most issues relating lo the contract (while also providing a sub--rule that

selected the law of the place of performance for certain perfurmance~re1ated

issues),224

Neverthdess, to a much Iesser extent than with torts, principies of territorial

~J.StOty,CommentmitsontheConflidofLtnri${2ded.I84I).

224. Resraremetlt(Fint) Conflid'!flawJ:§332 (l934).
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sovereignty <lid not consistentIy- generate a single choice oí law ruIe (such as the

"'place of fue wrong"). Rather. a mnnber ofU.s.. caurts. and otber authorities adopte<!

different choice of Iaw ru1es.. Tbese variou.sly looked tD fue Iaw of tbe place of 0011-

tracting. 225 the law of !be place of peIÍotmanct; 226 and fue Iaw impliedly chosen by

theparties.217

1he materia1s ex:.cerpted belowillustrate the historical approaches ofU.s. courts

to the choice oflaw appIicable t.o oontrads. Sections 332 and 358 of fue Renatement

(First) Conjlict ofLaws set forth the bask "'place oE contrncting" and "'place DEperfor-

mance'" ru1es. 1hedassic decision in Mi/líken v. Pratt, taugbtin most conflict oflaws

C()urses. applied the place of contracting test. The dedsion in Louis-Dreyfus v.

Patuson Steamship, Lul.. illustrates tire "'place ofperformance'" test.

RFSTATEMENT (F1RSf) CONFLICT OF LAWS (1934)
§§332 & 358

§332. The law of d1e place oí contrac.tíng determines the validity and effect of a

Inllse with cespect to

(a) capacityto make thecontract

(b) the necessary form, if any, in which the promise must be made;

(e) the mutualassent orconsideration., if any. required lo make a promise bind-

ing;

(d) any other requirements fue making a promise binding;

(e) fraud,. illegality, 01" ooy other ci:rcnmstances which make a promise void ar

voidable;

(f) except as stated in §358, the nature and extent oí fue duty fOI" the perfor-

mance oí which a party becomes bound;

(g) the time when and the place where the promise is by its terros to be pex-

formal;

(h) the absolute or conditional ch.aracter oí !he promise.

§358. The duty foe the performance of which a party to a contract is bound will

discharged by compliance witb tbe law oí the place of performance witb respect

(a) the manna ofperformance;

(b) the time and locality oí performance;

(c) the person OTpersons by whom or to whom perfonnance shall be made or

rendered;

(d) the sufficiency ofpenormance;

(e) excuse for non-perfonnance.

225. Restlltement (Fím) Conjfict of 1.4ws§-332(934) {-rhe law of tbe placr:of contractiug deter-
mines me validityand effi:a:uf.. prorrWe.- -J.

226. Pritchardv. Nornm. 106U.5.124 (1882);Resw.temw.t(Fim) Conflidofwws§358 (I934).
227. PritchaTdv. Norton, 106U.s.124 (1882);supraW. 653-55.
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r..1!I.IJKEN v. PP~;\TT

125 Mass. 374 (1878)

Th, in Portland, Maine, under tllC finn

of Daniel Pratt" aud both have afways resided in Massachmetts. In 1870, Danicl, who

was fue¡¡ doi;;g business in Massachu:;ctt5, npp!ied to the rGilltiff~ at Pnrtland ror

crcdit, and thcy ~.!ird. oí hUn, ('1:5a condition of gnmting the same, a gnat"anty

tTom the defen:dant lO me amount ('I{ñve hundred dollars, and acrordingJy he pro-

cured from his wife fue foHowing Ínstrument:

Portland, January 29, 1870. In con:>idcratíon of one dollar paid by Deering,

MiUiken & C,-,., receipt of v.'hkh is hcrc by acknowledged, 1 guarantee the

payment to them by Daniel Pratt of the sum of five hundred dollan;, from

time to time as he may want - this ID be continuing guaranty. Sarah A.
""'ti. -
This instrument was executed by !he defendant two Oy three days after- ils date,

at her home in Massachusetts, and there delivered by hcr to her husband, who sent ir

by mail from Massachusetts to the plainriffs in Portland; and tbe plaintiffs reccived it

fmm the post officcin Portland cadyin Februmy, 1870.

The plaintiffs subseqnently sold and delivered goods ID Daniel from time to time

trntil October 7, 1871, and charged the same to bim, and,. if competent, it may be

taken to be true. !bar in so doing 1hey reiied upon fue guaranty. Betwem FeIxuary.

1870. and September l. 1871, they sold and deIivered goods to him on credit to an

amount largely exreeding $500. which were fully settled and paid for by him. This

action:is brought for goods sold from September l.. 1.871, to October 7, 1871,. inclu-

sive. amounting to $860.12. upon which he paid $300. leaving a balance due of

$560.1.2. The one dollar mentioned in fue gnaranty was not paid. and tbe only con-

sideration JIloving 10 the defendant tberefOr was fue giving of credit by fue plaintiffs

to herhUsband. Some of the goods were selected personaIly by Daniel at fue plain-

tiffs store in Portland. othets were ordered by letrers mailed by Daniel frOID

Massachusetts te the pJaintiffs at Portland, and all were sent by the plaintiffs. by

express from Portland 10 DanieJ in Massachusetts, wbo paid al1 express charges. The

parties were cognizant of the faro.

By a statute ofMaine. duly enacted ami approved in 1866. it is enacted tbat "fue

contracts of any married woman, made for any lawful pmpose. shall be valid and

binding. and may be enforced in fue same m.anner as jf me were $Ole." -. Payment

was duly demanded of the defendant before the date of the writ. and was refused by

her. The SuperiOl" Comt orderOO judgment f.()l"the defendant; ami the plaintiffs

appealed 10 this court.

GRAY. C. J. Thegatera1 ndt.-cisthatthe validityofaoontractistobedeteJmined

by the law of fue statc in which it i5 made; if it is vaIid fuere. it is deemed 'l3Iid every-

where. and will sustain an act:ion in the courts of a state whose 18W5 do not permit
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suci:J.a -contract Even ¡¡ o:mtract ~-prt551r pKillibikd by the statutes of fue state in

wmch the suit ís brought, if not in iuclf i1.nmora:i, U; TIüt nece,...~~rily !H:ir U¡;ualiy

dee-med so inv-.iliU that tlre wmity of1ht:s:tate, as admíniste:red by .its couns, will

refuse te entcrt..am: a.'l ac:tkm. on ¡;uch a W..ntract mad", by O!!e of Ít5 uwn citizens

ahroad in a,;tan: the1;rR3 of wtt.idi pennit it

ir the contrnct i; co.-npkil..-'Ú in ih,other ~, it firakes nO' diffi:r-e.."~.:;-i"in principIe

whether fue citizen of tlili;sGnegoes in person, OI sends an agent, nI" writes a lett.er.

across fue bo¡¡,-;¡dm-y line 1:;etwe.=n fue t o States. As W"'..ssaid by Lord Lyndhurst, "lf 1,

residi..<gm Engkild. send down my agent f.o &odand, and he rna.kes contracts for me

thcre, it 1S fue saID<.'as ifl my5elfw-~nt tf:¡er.e and ¡nade tlli..'TI!.'"Pattison v. Milis, !

Dow & CL 342, 363. So if a person resi.ding in thi.~ m.~ signs.:md transmi-ro, 6ther by

a m~<J.gcr or throngh fue pm;t affice, to a~son in anomer staíe, a w.cÍiten con

tract, Whích requires no specisl futms ()f"so1emnitíes in its execurion, and no signa-

ture oí fue person 10 whom it is ~ allá is a~d tü and acred en by him

there. the contract is made there, jnst as if fue writer peroonaIly took the executed

contract into the other stm; OTwrote and ~ ít there; and ir ís no objection 10

fue maintenanre of an action thercen here, that such a contract is prohI'bited by the
law of this Commonwea1th.

The guanmty, bearing date of Portiand, in tbe State (){ Mame, was executed by

dIe defenda:nt. a married woman, haring her horne in this Comm<mwea1th, as co1lat-

eral security for fue 1iability of her husband for goods sold by fue plaintiffs to him,

ami was sent by her through him by maii to the pIaintiffs at: PortIand. The sales of fue

goods ordered by him from fue plainriffs atPortland, and there deIivered by tbem to

him in person,or to a can:ier fur him, were made in fue State ofMaine. The contrad

between fue defendant and fue p1aintiffi; was Qnnplete when tire guaranty had been

received and acta! on by thetn at Portland, and llot before.. It must therefore be

treated as made and to be performed in the State ofMaine.

Tbe Iaw ofMaine autborized a ma:rried woman to hind hers.clfby any contract

as if she were unrn<m:ied. The law ofMassach~ as then existing, did Dot allow

her to enter inlo a contract assuretyor for theaccommodation ofher husband or of

any third person. - Since the making of fue oontract sued on, and befure the bring-

ing of this action, the Jaw of tbís Cammonwealth has becn changed, so as to enabIe

married women to rruIokesud1conttacts. TIte questioo therefore is, whether a contad

made in anothcr state by a married woman domici1ed.&en; which a marricd woman

was not at the time capable of making under-!be 1aw of t:llls CommonweaIth, but was

then aIlowed by the law oftbat stateto make, and whkh she could not lawfully make

in this Conunonwea]tb, will sustain an action againsther in our courts..

It has been often stated by rommentatol'5 that the Jaw ofthe domicil, regulating

tire capacity of a person. accompanies and govems the person evcrywhere. But this

~. in modem times at kast, is sub)ect to many qualifications; and the op.in-

ioos of foreign jurists upon the subject the principal of which are collected in thc

treatises afili. Justice Story and afDr. Francis Wharton on the Conflict of I..aws, are
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toa varying and contradictory to control the general current of the English and

American authorities in favor of holding that a contraet, which by the law of th<:

place is recognized as lawfully made by a capable person, is va1id cverywhcre,

although fue persan would 001, undcr the law of bis domicil, be deemed capable oí

making it. .u

The principal reasoos 00 which continental jurists have maintained that person-

allaws afthe domicil, affecting the status and capacity of al! inhabitants oí a particu-

lar class, bind them wherever they go, appear to have been that each state has tbe

rightfu1 power oí regulating the status and condition of its subjects, ando being best

acquainted with the circumstances oí climate, race, character, manners and customs,

can best judge at what age young persons may begin to act for themselves, and

whether and how far manied women may act independendy oí tbeir husbands; that

laws limiting the capacity of infants or oí married women are intended fortheir pro~

tecúon, and cannot therefore be dispensed with by their agreement; that all civilized

states recognize the incapacity of infants and married women; and that a persono

dealing with either, ordinarily has Dotice, by the apparent age or sex, fhat the person

is like1y to be oí a dass whom the laws protect, and is tbus put upon inquiry how far,

by the law of the domicil of fue pc:r~on. fue pYotection extends.

On the other hand, it is oo1y by the comity of other states that laws can operate

beyond the limit of the state that makes tbem. Tn fue great majority oE cases, especial-

Iy in this country, where it is so common to trave1, or to transact business through

agents, or to correspond byletter. from one state to anotber, it ismore just, as well as

more convenient, to have regard to the law oí the place oí the contract, as a uniform

rule operating on alI contracts of the same !<ind, and which the contracting parties

may be presumed to have in contemplation when making their contracts, than to

rcquire thero at their peril to know the domiciJ oí thO&e with whom they deal, and to

ascertain the law of that domicil, howcver remate, which in many cases could not be

done without such de1ay as would greatly cripple the power oí contracting abroad at
.n. ...

It is possible also that in a &tate where the common law prevailed in fu1l force. by

which a married woman was deemed incapable of binding herse1f by any contract

whatever, it might be inferred that such an utter incapacity, lasting throughout the

joint lives ofhusband and wife. must be considered as so fixed by the settIed policy of

the state. for the protection oí its own citizens, that it could not be he1d by the coutis

of that state to yield to the law of another state in which &he might undertake to con-

tacto But it is not true at the present day tha[ all civilized states recognize the absolute

incapacity of married women to make contracts. The tendency of modem legislation

is to enlarge tbcir capacity in this respect, and in many states they have nearIy or

quite the same powers as if unmarried. In Massachusetts, even at fue time of fue

making of the contraet in question, a married woman was vested by statute with a

very extensive pawer to carry on business by hendf. and to bind berselfby contracts

with regard to her OWIl property, business and eamings. and, before the bringing of
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the present amon, fue power had been extended so as to indude fue making of all

kinds of contracts,.with 311Yperson buther husband, as if $hewere unmarried. There
1Stherefore no reason of public policy which should prevent the maintenance of this
action.

LOUIS-DREYFUS v. PATERSON STEAMSHIPS, LTD.

43 F.2d 824 (2d Cir. 1930)

L. HAND, CIRCUIT JUDGE. The libeUants at Duluth shipped a pared ofwheat

upon two srups oE fue respondent and received in exchange bilis oflading. Duluth to

Montrea1, "with transshipment at Port Colboume, Ontario." These ~ ,tained an

exception for "dangers oE navigation, tire and oollision," butnothing furth~r which is

here rdevant. The respondt'nt exercised its right of :reshípment, unloaded the wheat

at Port Colboume, stored it in an e1evator, and reloaded thirty~five thousand bushe1s

in another ship, the Advance, belonging to onc Webb, chartered by the respondent's

agent,. the Hall Shipping Company, for that purpose. This ship safe1y canied her

cargo until she reached the entrance to fue Comwall Canal in the St Lawrence River,

where she took fue ground, stove in her bottQm and sank. The suit is for the resulring

damage to the wheat

The respondent defended on the ground tbat the strand, not being due to any

fault in management, was a danger of navigation. Failing this, it rcJied upon the

Barrer Act (46 U.S.e. §§190-195) and tire Canadian Water~Carriage oE Goods Act

(9-10 Edward VII, Glap. 81). whkh covers among other s~ thooe "=ying goods

from 311yport in Canada to311Yother port in Canada" (§3). It requires every bill of
lading "relating to the carri-age. of goods from any place in Canada to any place out-

side Canada" to recite that fue shipment is subjoct to the act (§5), and, like §3 ofthe

Harter Act (46 V.$-e. §192) pro vides rlIat "if íhe owner of any ship transporting

merchandise or prope:rty from any port in Ganada ex:ercises due diligence to make

the sbip in a1l respects seawor1hy and properly manned. equipped and supplied, nei-

ther the ship, nor the owncr, agent or chartercr" shall be liable <'for faults or eITors in

navigation or in the management of fue ship" (§6). The respondent tried to prove

that the Advance was seaworthy, and was therefore within both statuteS. ...

We shall assume arguendo that §3 of the Harter Act did not cover the case. h.

Wc pass the point tbat the bilis of lading did not inoorporate tbat statutej §5 only

requires such a recital in case of a shipment frorn a Canadian, to an outside, port,

and appMently even in those cases it is only directory- Verbally at least §6 covered

tbe situation; the Advance was "transporting goods" "fi-om" a Canadian port, and

the respondent was tbe charterer, as we have saill.

The important question 1Swhetber we should look to Canadian lawat all Here

Is a contraet of carriage, made in Minnesota without any relevant exceptions, to be

performed partIy in tbe United States and partIy in Canada; tbe carrier fails in per-

fonning that part of it whicb is to take place in Canada; he does not safely transport
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the grain frOID the entrance of the canal to MontreaL The law of the place of tbat

perfonnance excuses him for those faults in navigation which have caused the loss.

Does that law control? Liverpoot de., Ce. v. Phoenix 1m. ev.. 129 U.S. 397, decided

that the validity of a provision in a contrad of carriage, limiting tbe carrier's. C01D-

mon-law duty, was to be determined by the law oí thc place where !he contract was

made, and this is weU-settled law, (Restarement (First) GmJlict of Laws §366 (Tent.

Draft No. 4)1. even when the parties expressly stipulate that all questions shall be

decided according to some foreign law, whicb wou1d require a diffcrent resulto

Oceanic Steam Nav. Co. v. Corcnran, 9 F.2d 724. It is of course only an instance of tbe

u5ual role 1hat the law of thcp1att ~c:rc: prmnUc3 are: madc determines whetber

they create a contract (Restatement (First) Conflia ofLaws §353 (Tent. Draft No. 4));

that law alane attaches any legal consequences to acts witlrin its territory.

00 the other band, it is always said that as to matters of performance tbe law of

the place of performance controls. Andrews v. Pond, 13 Pet 65. 78; Scudder v. Union

Nativnal Bank. 92 U.S. 408, though in application the boundaries oí this doctrine are

not easy to find, as me last two cases cited illustrate verywell. An exchange of mutual

promises, or whatever other acts may create a contract'Íor future performance, do

not put the obligar under any immediate constraint, except so far as tbe doctrine of

anticipatory breach demands, A present obligation arises only in the sense that it is

then detennined that when the time for performance arrives, bis rondact shall not

be open to bis choice. Por the present nothing is required ofhim; he can commit no

fault and incur no liability. When the time comes for him to perform, ifhe fails, the

law requires him to give the equivalent of the negIected performance; that compul-

sion is the sanction imposed by the state and the measure of the obligation. The

defaolt must indeed be at the place of performance, but fue promisor need not him-

self be there, nor may he there have any property to respondo In such cases it is

impossible to say that any liability ari~esunder the law of rhat place where the

promisor chanced to be at the time of performance, especia1ly if such a doctrine were

extended to all places where he has any property. In the mterest of certa1nty and uni-

formity there must be some definite place fixed whose law shall control, wherevcr the

suit arises. Whether the place oE performance is dJosen because oE the likdihood tbat

the obligar Will be there prescot at the time oE perfonnance, or - what is nearly the

same thing - because me agreement presupposes that he shall be, is not importanL

All we need say here is that the same law which determines what liabilities shall arise

upon nonperformance, must determine any excuses fur nonperformance, which are

no more than exceptions to fuose liabilities. ...

In the case at bar, the Canadianlaw says thatperlormance ofme contractofcac-

riage, as respects navigation, shall be excused if fue owner uses due cace to examine

bis ship and make her fit for her voyage. 10 man and victual her and tbe likc. Tbe

conduct so specified is tbus made an excuse fur bis failure lo carry the goods safely to

tbeir destinanoo as he has promised to do. That is exactly like any otber excuse for

such failure; delay is as much a breach as default; payment not specified is no pay-

ment: deIivery to another, no delivery.
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It is indeed possible to say that any excuse fm performance is a condirion upoo

fue u~. written mto, and so a part of, fue original promise. Courts which

have insisted that the parties must be found in some way to have selected forcign law

to control their rights. have so reasonoo as to the law of the place of performance.

We think that the imputation of any such intent i5 a fiction. It is quite true thatcivi-

lized law will generaJly make part of their obligations whatever the parties choose to

ineotporate into their promises, foreign law like anything else. It 1S also true that if

the parties have specified that performance shall be subject to certain excuses, the law

of the place of performance will acccpt those excuses; that is no more tban saying

that the contract defined the perfumlan<:e. But the parties canoot select the law

which shall control, except as it becornes a term in the agreement, like the by-1aws of

a private association. When thq havc said nothing, ashere,the loca:llaw determines

what shall excuse perfOI.o ance ex proprio vigore; the parties do nothing about i1. AA

American contract carnes with it none of the 1mmunity of fue sovereign which creat-

ed iti Canadian law reaches it and Canadian contracts indifferently. ...

So far as written into the documents tbe {Harter] Act became a part ofthe con-

tract, but no further. In no case did it appear that the default in performance took

place in the United States, where alone §3 of the Harter Act (46 U,s.c. §192) was in

force. Nor would it make any difference though we ourselves enforced the Act out-

side the United States in cases where it was not incorporated in the shipping docu-

ments. Whatever might be thougbt of that as law, if we did it, it would not affect tbe

propriety of our recognizing the Canadian Act here. Were it not for §3 of our own

Harter Act, we might indeed have to consider whether such an excuse for perfor-

mance would so far answer our ideas of sound policy that we should accept the

Canadian statute. But that statute was apparently drafted dose1y to conform to our

own, and we can of course have no compunctions in taking it as the roodel of those

liabilities which we will recognize. For this reason a provision in the bill of lading

incorporaring tbe Canadian Act by reference or at large, would not fall under the han

of Liwrpool, etc., Co. v. P1wetrix lnsurana ev., or The Kensingwn, 183 U.S. 263. On

the other hand. the bill of lading might have expressly repudiated both the Harter

Act and its Canadian progeny, and fixed the liability of tbe carrier as at conunon law

or even as that of an unconditional insurer. We wiIl not say that either statute would

have prevented the enf()l:cem~t oí tho¡;e stipulations, but this would be be<:ause

under Canadian law the stipuIated performance would then have been so modified
that !he statute did not excuse it, ami because that result did Dot offend our local pol-

icy. When the parties have not so expressed themselves performance and excuses for

nonperformance depend upon Canadian bw. ...

Notes on First Restatement, Milliken, and Louis-Dreyfus

1. Basisfor pWceof ~ rule. What was!he ratioD3lefor §332's "pla<;eof contrac:ting" rule?
Consider me followingexa:rpt fromStory's Cam~

Gene.rallyspeakíng, the validity of a contrac:tis to be decided by tbe lawof me pla<;e,where it 15
made. Ifvalid mere, itis bythe genera!law of nations,jure genrium,bdd valid everywhcrc-,by
me tadt or ímplied oonsent o( the partícs. T11eru1eis founded,.nO!mcrely in th~ oonvenience,
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but in the necessities,of na.tiom;foeotherwisc. ir wouId be impr.u;ticable fur tbcm IDcae!}'on
<InexteDsiveintercourse ami connne.-ce with caro otbcr. 1be whoJe sy¡ums of ~ of
pwc~ anJ. ~ of mutua} crclits,.and oftnnsfer!; ofnegoliabk ÍDstnnnenl:s,r<Ztson this
foundation; and the nation, wbkh should refuse to acknow1~ the COUllUonprincipJes.
would soon find its whole conunc:rci¡¡j.ÍIltercOllm'reduced 10a S!a.tc,like !har. in whkh it now
existsamongsavagetríbes,anlOJIg tbelmbarous natiQr¡sofSumatta... J. Story. ~
onthe:QmjliaofI4ZW5§242(2ded.I84I).

For a more Clltegoricaljustification of!he "place of CGntracting"ruJe, $a Bade, Whut I.aw Gwmzs the
Valídity oJ" Contracti,23 Harv. L. Rey. 260, 267 (J909) (lO ~make!be Iaw ofilie place ofperformance
govern the ad of contncting i$an attempt to givetha[.lawatrnterritoria.! effi:ct").

1.Doesthe "p1auofamtr~ndeprovitkartRimJ'tmd~Isitcorroct,asSklryrea-
:;oned,tbatthe"pIaceofcolltr.iaing"ro1epcovidescerttinty?

(a) Detem¡injngthe "p/¡¡ccofectltrac1ing."The "place OfCOl1!n1aiDg"ruleinitially re:quiresidentify-
ing the state in w1->icha oontract MISmade- wh¡ch in tum requires reference tú thesuhstantive ~ct
law ofthe forum <J.rsruneO(fzerstme}.T«:st«emtmt(Fim) v.mflictufLaws§311, conunentd (1934). Of
co¡w;e,differentstateswillhavedifferent~eruk:sofwntcactlaw;thatfIJeaJlSthatthe"placeof
rontnctiug" rule will produo: different resuIr$ in diffcren! foro.rns,Ix<:aus<:the same tWJ$e oí conduct
will resuJt in a C011tractbeing fonned (or not formed) in diiferent piace$when diffe:renrsubstantive rules
ofcontract lawareapplied. Foraample, where negotiadons, oomml11lidtions,and amducr occurs in sey-
eral different SflItes,a cont:rnctcan easily be (ound tOhave ba:n made in cach o(!he diffecenrstates when
differentsubstantiverulesofeonu:actlawareapplied.SeeCook,"Cotttracts~rzndtiu!ConftictofÚ1.ws,31
IU.L.Rev. 143,158-63 (l936).

Wbat defInes the "place of contracting"! Consider the definition coorained in Fúst Rtn"atement
§311, cornment d, looking to Ktheplace of the principal event, if:any, which, under the gwerallaw of
Contracts, wouJdresu1tin a conttaCt.'"What definition is used in Milliken?Note dte court's rdianceon me
place where the contract "was complete:.."

(b) Distinguishing "per{urm4nce.""[rom "amtrott'Í>lg."Th<.'Fmt R~mt a1soproVided, in §358,
that certain issues of contract wou1d he governed by the pl.aceoí performance, rather tban fue place oí
amtracring. This is iIIustrated by Louis-DreyfiJs.In particular, the rnanner. titnc. sufficieng, aud other
aspectsoEperfo~ would ger¡eraJtybe govemW by !be law afthe place of perfonnana. Why!s this?
Note that. whatever its explanarion, the sub-rule introduced further uncena¡nty ¡nto the First
Restatrol1!nt'sapproach to contr.J<:tchoia> of law. Concider ~ fulmwmg excerpt from comment e to
Restatmlent (Fim) ConftictofLaws §332 (I934):

A d¡fficult problem ¡spresented in deciding whetber a qudtion in a dispule con.:er~.. con-
tcact is one invalving the creation of an ob1ig¡¡tionor performance thereo( 1'here is no di5tÍIIc-
tion b:tsed onlogicaJone betweendetenniningtbecreation oflbe cmrtract and tbe rigbtsand
dutte.sthercunder on the one hand, and JI:sperfonnance on the other. ... Tbe point at wbich
initiation ceasesand pdÍorroanceheginsisnotapoint which can befimi byanyruIeoflawoE
universalapplicatiOl1in all cases. tike aJJquestions of dfgr~ !:hesolui:ionm...r dep.'nd upon
thectrcumstanccsofeachcaseandmustbegovernedbytheexetci!lf'ofj\ldgJnenL

D;d rhe issue in LouisDreyfus coocem pafoun¡uice (under §358) or die validiryan.{e&:tof the
panies' agreement (under §332)?Note §332(f).

3. MilIiIrenv. Pratt - applit;ationofJ1loa of wntracring nde. Where was the guaranty contra<:tin
Míllikm signed?Where did MiOikensay thar tbeguaranty contractwas made? wnr. Supposec!hat the case
had involved slightly different fuds - for =unpJe. the sene.- ddivered the goods itself tQ !be buyer in

Massa<:hum!S,ratber1h= banding them. over tQ an "c:xp=- wmpany. Won1d that have ~ fue
place oEeontrading? fEso, is the place of contrncting rule likeIyto pl"OVide,enainty or mnsis!ent results?

4. Millikenv. pratt-ropadtyandWllidity. Mil1lkenrefusedtoapply~law of<;apacity,
instea.dapp\yingMamelawofcontIadualvalidily.WhyW<mJ'tMassad!.usettslawapp/icabJe?Comida
theCourt'srep/y:

It is more just, as wdI as more c.onvcnient,lohavereg¡m!lo t!le Ja.woftbe place of the mn-
trae!, as a uniform rureoperating on aJJcontractsoft:hesarnekind,and whkhthe~
parties may be presumed 10 have in contemplation when maJ:ing thcir COlltracts!han 10
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requ!re them at tbeir perlJ tokno...t&c d<HJ1ici1coftlwse wiili wbom tht-ydeal, and ID~
rbelawofthatdonúdk.,howevern:mote. ...

Is this pers~~ lsjt~ tu oomult the lawof"party's place of domidle, al"ta attempt to ascertain the
Jawoftheplaccofcontracriug1

Supposc that the laws in MillikEttwere r<:'refsed:suppooe that Massachusttts law had grante<:!M:>.
Pratt thc cava.cityto enter ¡n!o tbe guarantee. bw: that Maine fiad deni.edher that pOWCT.How would
Mtlliken have decided mat case?What wouId a straigbtfOt"il"tt<iapplication of the «place of contracting"
tesl:suggest? ,

5. Millike.nv. Pratt - interesttl1Ul1ysis.HowwouJd MílJi].;e1lhave bcerJdccided under Curdc.s inter-
est llna1ys.is?Su sllpra p. 649. How would the hypotheticaJ, discw¡sed in fue prece.;J;ngnote where
Massachuseftsand MaineJawswecercve~ be decidedf

6.kwgcwemingCtl{Jtldtytotv1l1rBd.. Wha.t1awsh<">Uldgovernaparty'scapadtytocontract?
(a) Traditkmalruk Fmt Restatement§333prn'Iided \hat ~hJheJaw ofilie place of contracting deter-

1Iñncsthecapacitytoenterbrtoacontract."
(b) OmtempurtlTyrule.In contrast, as discussed beIDw,contemporary choice of law ruJcs general1y

subjectJ.srucsof~tytuthecomractiogparty's domkile: "Tbc capadtyofa !WtYtocontractwill usu-
aIlybeuphcld ifhc ha3mebcapacitytmdertheloaUIawoftbestate ofhisdomiciJe." Resmteme:nt(Seamd)
Conj1ktojLawsf;198(2} (1971). What jstbt, ~ 1m)198(2)1

7. The "phla oi performancE' rule. FirstRertatemem §358 aud 1.ouis-DreyjIIsprovide tIlat 11party's
performance obligations are governed by tbe "]awoí the place of performance,» mili« man th.. place of
=!ing. What.is therationaleíorthen1.!e tbarthe p1aceoíperionna.ncegoverns ismcsrt1atingto tbe
perfonnanu: oí a contractJ Is it based upon coru::ernsabout interfexingwith tbe territorial =eignty of
me place where perfunnance QCCUrm:P. Note that m<»t i3r0<::s relatlng to performance - sud! as funing,

place, IJl<Inner,and suffideocy - could readi\y be resolved by priva!e agreemen1 (a.nd often are). Is a
stare'sterritorial sovcreigntyaffi:ctedwheníoreignlawfills ingaps ofthis surtiD the parti.es'agrttmenti' 15
theplaceofperfurmance ruJebiUedupontbepart.ies'likcly~tion$'

&.Louis DreyfUs-c:Iwia ojÚlwr:1ousatmdp/a«ofperftmr¡Qrla: ruI~ Considex tbe application oí
tbe place of pertonnauce mle in 1.000 Dreyfus.Cormider how Lmlis-Dreyfusdiscu.~sestbe rclationship
between choice el law ~eements ¡¡nd tbe KplaceDEperfonnance» ruJe. Suppose that rhe parties had
agrced tbat "all quesrions sha]J be decided according to» the laW5oí some place other !:hanCanada.
AccordUJgto Louis-Dn:y~ would tbe p>JEties'chOSCl1lawllave dispbced Canadian law with respect to
excusesfor non-perfonnance? How wou1dSwmd Re>taUmefIt§187rewlv1.:tbe fortogofugissue?

Was it JOOo!ymat tbe p;¡rtiesexpcctedtbcir performance in Ca.ruJ.dato begaverned by Canad]an law,
whw tbey cUlered\utoa oom:ractin tbt, United States?Suppose that, c:ontraryto U.5.Jaw, (".;madw.nJaw
had i1nposW.the equivaJentoí 3frict liabilityun !he vessclowner. .reasonahleCl\J"ewouJd not be a defense
to nilll-performano:. Wou/d that afrert analysis!

9. Depeaige. The term d~ Irlt:rs to the applitatlon of different Jawsto differwt i<;Su1'$arising
witb respect to a single <.:onfIactor tort. Re.tammnt (&ccmd)Conflictof Laws§I88, comment d (J971).
Sections 332 and 358 oí tbe Fim Resweme:nt are a Eormoí dep=ge. 10this a sensible way to dcal WÍth
choice of law probJerns! !s it likdy that me ranies ~ diffcrent laws to app1y to different asped1Joí
thcirco.ntractuaJre1arions?

3. Contettlporaty Approam to Choice ofI..a.w Governing Contracts in the

Absence ofChoice ofLaw Agreement: "Most Significant ReIationship"

T.he First Restlitement's rules regarding the choice of/aw applicable te contracts
encountered the same sorts oE criticism tIlat traditional tert rules meL Indeed, Currie

demonsl:rated !he applkation oí interesr analysis by means oí Milliken v, Pratt and

hypotheticaJs derived from marned women's contracts.228

A number oE contemporary U.S. authorities have abandoned the "place oí con-

228. Cunie,Marricd Wome:n'sContnJt:ts,25U. Chi.LRev.227 (1958).
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uacting" rule of the First Restatement.229 A leading example of this trend is tbe

Secand Restatement, which applies the "most ~ relationship" test to con-

tracts. Section 188 oE the Restatement provides that, in the ab&nce of an effective

choice of law by the parties, "fue rigbts and dul:ies of tire parties wiili respect to an

issue in contract are determined by the locaIlaw oE the state which, with respect to

tbat issue,has ~e most significant relationship to the transaction and the parties."

Altbough there has been considerable erosion of !he First Restatement, there is

little consistency or urnformity among conremporary u.s. choice of Jaw decisions

involving contracts. 10at is in part because of "the many differcnt kinds of contracts

and of issues involving contracts and ... fue many reJationships a single contract may

have to two or more states. "230 In part, however, it is aIso because lower courts havc

slmply not bce:n able tuagreeupon any consistent approach lo choice oE law issues

reIating tú oontraa

A substantial number oE Iower V.s. couns - approximately 25 - have fol-

lowed the "most significant relationship" analysis of §I88 of the Restatement

Seccnd. 231 Another substantiaI number of state courtS - approximate1y eleven states

- have continued to follow the First Restatement's "place oE contracting" and "place

of performance" standards.232 A few states have adopted some variarion of interest

analysis,233 while other states appear to be undecided or edectic in their approach.234

These analytical differences are sometimes said to conceal a more fundamental

consistency of resulto Several cornmentators have remarked lbat the trend among

contemporary Iower U.S. courts is to apply tbat law which will uphold the parties'

agreement. "[TJhere is a distinct tendency to apply a ]aw that will uphold the <;ün-

tract provided the parties are not of widely disparate bargaining power and the state

oE the validating law has substanriaI contacts with tbe tnmsa.cnon."235

Consider the following materials, which HIustrate some of the contemporary

approaches tú the c.boice of law applkab1e to oontracts. The approach of!he Second

229. S~eSymeonides, ChoiceofLaw in theAmerirun COunsin 1994:A V!ew «Fran¡tJreTrendles." 43
Am. J. Comp. L. 1,3 (1995) (only 11 stateshavenotab.mdoned FÚ"stR6tatementin c.ontr:actdisputes);
Symeonides, Choim ofLo:win theAmerican O.w-ts in 1993(ami in theSb:Pn:vious Yem),42Am. l. Comp.
l599,606-lO(l994).

230.R~tate:ment (Second)Conf/ktofLawsChapter 8,lntro. Note (1971).
231. SeeSymwnides, ChoiceojLawÍIlAmeriam Courn in 1994:A V!'ew"Fromthe Trou:h.e$."43 Am.

J. Comp. L. J, 3 (1995) (listing26slates.ufollowfuglW5tatem.mt&wndincontrnctscases).
232. Symoonides, ChoiceojLaw inAI!Wiam Cow1s in 1994:A Vrew"Prom the Trenche5."43 Am. J.

Comp. L 1,3 (I995) (II stltes apply FirstRestntemen1in oontrads cases);Symoorút!es,Choire ofLaw in
theAmerican Courts in 1993 (ami in theSU:PreviousYears),42 Am. J. Comp. L 599, 608-10 (1994).

233. Symeonides, Choiceof Law in the American Coul'ú in 1993 (and in me Sir PreviousYears),42
Am. J. Comp. L 599,608-10(1994).

234. Symeonides. ChoiaojLawinA1fU'Tica:n Court5in 1994:A V.ew "FromtireTmn:hes,~43 Am. J.
Comp. L 1,.3 (1995); S}'m~rúdes, Choiceofl.awintheAmerica:n COI81sin1993 (and in the S"'"PnM.>...
Ye<rr3),42 Am. J. Comp. L. 599, 6{}8-1O(1994).

235. Reese, American Trends in Private Intmtational Law: Academic and Jwlicio.lManipulation 01
Choi¡;:eofLawRulesin TonCases, 33 Vand.LRev. 717,737 (1980).
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Restatemmt js set fortb in § 188 and §206. A1so consider LiIrenthaI "Y.Kaufman, which
appJies a version ofinterest ana1ysis:.

RESTATEMENT (SECOND) CONFUCT OF LAWS (1971)
§§188&206

§18S. (1) The rigbts and duties ofthe parties with respect to an issue in contract

are detennined. by th.e local.1aw oE the state which, with respect to tbat jssue, has tbe

IDost significant relationship to tbe tnmsaction and the partíes under fue principIes
staredin§6.

(2) In me absence of an effectíve choice oflaw by the parties (see§187), the con-

tacts to be taken mto account... applying the principIes of §6 to determine the law

applicable to an issue jnclude:

(a) tbe place of contracting,

(b) the place ofnegotiation afthe contraet,

(e) the place of performance,

(d) the lacatian of the subject mattec oE the contra.ct. and

(e) the domicil. residence, nationality, place oí incorporation and place oE

business afthe parties.

These contacts are to be evaluated according {Qtheir re1ative importance with respect
tO fue partiC11lar issue.

(3) If the place 'Of negotiating the contrad and fue place of performance are in

fue same state, the locallaw oE this state will usualIy be app1ied, except as otherw:ise
prov:ided in §§ 189-199 and 203.

§206. Issues relating lo details of performance oE a contract are detetmined by

the locallaw ofthe place of performance.

LILIENTHAL v. KAUFMAN

395 P 2d 543 (Ore.. 1964)

DENECKE, JUSTICE. This is an acuon to collect two promissory notes. lne

dekrlse is that the defendant maker has previously heen dedared a spendthrift by an

Oregon court and placed under a guardianship and that the guardian has declared

the obJiganons void. The plaintüPs counter is !hat!he notes were executed ami de1iv-

ered in California, that the law of California does not recognize the disability of .a

spendthrift and that the Oregon court is bound to apply the ]aw of the place of the

making af the contract. The triaI oourt rejected plaintifFs argument and held far the
defendant.

This same defendant spendthrift was the prcvailing party in our recentdccision

in Olshen Y. Kuufman, 385 P.2d 161 (Or. 1963). In !hat case the spendthrift and the

plaintiff, an Oregon resident, had gane into a joint venture to purchase binoculars

for resale. For thi.s purpose plaintiff had advanced moneys to the spendthrift. The

spendthrift had repaid plaintiff by his persom1 check [01:t1h; amount advanced and
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for plaintiffs share of the pl'Ofits of such venturc. The check had Dot been paid

because the s~ndthrift had had insufficient funds in his accQunt. The adian was fOl

the unpaid balance of!he check. The ev:idence in that case showed that fue plaintiff

had been unaware that Kauhnan W<i$undee a spendtbrift guardianship. The

guardian testified that he knew Kaufman was engaging in some business and had

bank accounts and that he had admoníshed him to cease these practices; but he

could not control fue spendthrift.

The ¡¡tatute applicable in !hat case and in t:h:isone isORS 126.335:

After the appointment of a guardian for the spendthrift. all contracts,

except for necessaries. and all gifts, sales and transfers of real ae personal

estate made by such spendthrift thereafter and befare the tennination of the

guardianship are voídable. ..

We held in that casethat fue voiding oí fue oontract by the gu~ precluded

recovery by the plaintiff and that the spendthrift and the guardian were not e&1:0pped

tO deny the validity of pJaintiffs daim. Plaintiffdoes not see:k tu overturn the princi-

pIe oE that decision but contends it has no application because the law of California

govems, and under California law the plaintiWs daim is-valid.

The facts here are identical to those in Olshen v. Kaufman, except for the

Califomian 10ca1e for portions ofme transaction. The notes were for the repayrnent oE

advances to finance another joint venture to sell binoculars.. The plaintiffwas unaware

that defendant had been declared a spendthrift and placed under guardíanship. The

guardian, upon demand Eor payment by the plaintiff declared the notes void. ...

Before entering the choice-of-law area of the general field of conflict oflam;, we

must determine whether the lam; oE the states havíng a connection with the contro-

versy are in conflict. Defendant did not expressly concede that undcr the law of

California the deEendant's obligation would be enforceable, but rns coUDsel did state

that if this proceeding were in the courts oE California, the plaintiff probably wouJd

recover. We agree. m

Defendant contends that the law of California should not be applied in this case

by the Oregon court because rhe invalidity of the contraet is a matter of remedy,

rather thanone of substance. Matters of remedy. procedure, are governed by the law

of the fOruITI. What is a matter of substance and what is a mattel: of procedure are

sometimes diffieult questions to decide. Stumberg states the rnstinction as follom;:

"procedural mIes should be classified as those wbich a>ncern methods of presenting

10 a court the operative facts upon which legal relations depend; substantive rules,

those which roncern fue legal effect of fuose facts aftcr they h-ave be.en establ.ished."

Stumberg, Princíples of ConflictofLaws 133 (3d oo.). Based upon this conventionaI
statement of the distinction, it is obvious that we are not eoncemed wir:b a procedur-

al issue, but with a matter of substantive law.

Pl-aihtiff contends that the substantive issue of whether or not an obligation i8

valid and binding is governed by the law of fue place oE making, Califorrua. This

court has repeatedly stated that the law of the place of contract "must govem as to
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the validity, interpretatian, and constn1ction oE the contract» Jamieson v. Potts, 105

P. 93,95 (19IO). Rl!Statement(First} Ccttjlictof Laws§332, so announced a.nd specifi-

cally stated that "capacity to make fue. conmct" was to be determined by the 1aw oE

theplaceofcontract.

This principIe, that lex Joci contr4Ctu5 must govem, however, has been under

heavy attack for years. Tbe strongest criticism has been that t:he place oE making fre-

quentIy is compJeteIy fortuitous and that 00 occas:ion the state DEmaking has no

interest in the parties to me conlraet or in fue performance of!he contract ... As a

resolt of this Jong and powc-rfuI. assau1t, the principIe is no longer a cornerstone of

fue Iaw oE conflicts. 1'here is no need to decide tbat our previous stattment8 that fue

Iaw of the place of contract governs \Vere in error. OUr purpose is to state that this

portioo oE OUt deÓsion is not fouoded upon that principIe because oE our doubt that

it is cOfrect iE the only connection oE fue s!ate whose law wouId govern is that ir was

the place oE making.

In tbis case California bad more connection with !he transaction than being

mereIy the place where the contract was execnted. Tbe defendant went tú San

Francisco to ask the pIaintiff, a Gilifornia resident, for money fur the defendanr's

venture. The money W<ISIoancd to defendant in San Francisco, and by [erms oE the

note, it \VaS to be repaid to plaintiff in San Francisco. On these facts. apart from /er:.

loci contraetU$, other accepted principIes oE conflkt of laws Iead to the condnsion

that the 1aw oE California should be applied. ..'

There is another conflict principle cilling fOI: the app1ication oE California law

- ..' fue appJication ofthe iaw which upholds the contraer. Ehrenzweigcalis it the

"RuJe oE Valida60n." A. Ehrenzweig, Conflict 01 Laws 353 (1962). ... The "ruJc" is

that, iEthe cootI<te! is valid under!he 1aw DEany jurisdiction having significant con-

nection wiili the contraet. i.e., place ofmalcing, place of performance. etc., fue law oE

!hat jurisdiction validating the eoutraCt will be applied. This wou1d also agree with

the intention ofthe parries, ifthey had any mrentions in tbis regard. Tbey mnst have

intended thcir agreement to be valid. ..'

Thus {ar alI si.gns have pointed to applying fue Jaw oE California and holding the
contracr enforceabJe.There is, however, an obstacle to eross before this end can be
logicaIly reached. In aMen v. Kaufman, we decided fuat !he ]aw of Oregon, at least

as applied ta persaos ¡tpplied domiciIed in Oregon contracting in Oregon Eor perfor-

mance in Oregon, is !bat spcndthrifts. contracts are voidab]e. Are the choice-of-Jaw

principIes of conilict Ofiaw3 sa superior that they overcome this principIe of Oregon
law?

To answer Ibis question we must determine, upon some basis, whether the

mtcrests of Oregon are so basie and important that we shouId not apply California

law despite its severa! intimate coonections with the trangacrion. The traditional

method used by this conrt and mos! others is framed in fue terminology of "public

poIicy." The caurt decides whether or not the pnbJic policy of the forum is so strong

that the law of!he forum must prevail although another jurlsdiction, witb different
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laws, has more and doser contacts witb the transaction. Included in "public polky"

we muS! consider fue economic and social interests of Oregon. Wben these factors

are ~duded in a consideratioo of whetber tbe 1aw oE fue fonun shouId be applied

this traditional approach is vcry similar to that advocated by many legal scboJars.

Currie, SelectedEssayson tire ConfliaofLaw64-72 (1963)..-

The difficulty in deciding what is tbe fundamentall.aw furmiwg a üttnerstone of

fue fOflun'S jurisprudence and what is not such fundamental law, thus allowing it to

give way to foreign law, is caused by tbe Jack of any even remotelr objective Stan-
dards. ... However, as previously stated. ífwe indude in our search for fue public pol-

iey afilie forum a consideration afilie vanous interests that \he forum has in this lit-

igation, we are guided by more definite criteria. In addition tú fue interests oE fue

forum, we should consider the inter.ests oE!'he otber jurisdictions which have some
connection wiili fue transaction.

Some of the intere;;ts of Oregon in this litigation are set forth in Olshen Y.

Kaufinan. The spendthrift' s fanñ1y w1úch is to be- protected by fue establishment oE

fue guardianship is pc~y al] Oregon fami1y. The public authority which may

be charged with the expense of supportingthe spendthrift or bis family, ifhe is per-

mitted tú go unrestrained upon bis wastefu] way, will probably be an Oregon public

authority. These, obviously, are interests of some substance. Oregon has otber inter.

ests and policies regarding this matter wbich were not necessary lo discuss in 01shen.

As prev:iously stated, Oregon, as well as all othcr states, has a strong policy favoring

the validity and enforceability of contracts. This policy applies whether the contrad

is made and lo be perfonned in Oregon or clsewhere.. The defendant's conduct, -

borrowing money with the belief that the repaymeDts of such loan could be avoided

- is a species of fraud. Oregon and all other states have a strong polícy of protecting

irmocent persons from fraud. u. It is in Oregan's cornmercial intercst tú encourage

citizens of other states to conduct business with Oregonians. lE Oregroñans acquire d

rcputation for not honoling thcir agreements, commercial intercoursc with

Oregonians will be discoucaged. If fuere are Oregan la.ws, somewhat unique to

Oregon, which permit an Oregonian to escape bis otherwise binding obligations,

persans may well avoid commercia1 dealing with Oregon1ms. The substance of rhese

commercial considerations, however. is deflated by the recollection that the OregOD

Legis1ature has determined, despite tIre wcight of these consideration, that a spend-
thrift's contTacts are voidable.

Califomia's most direct interest in tbis tTansaction is baving its citizen ccemtor

paid. As previously noted, California's policy is that any creditor, in California or

otherwise. should be paid even though the debtor 1Sa spendtbrift. California proba-

bly has another, although more intangible. interest involved. It is presumably to

every state's benefit to nave the rcputation ofbeing ajurisdiction in which contracts

can be made and perfonnance be promised with the certain knowledge that such

contrai:ts will be c:nforced. Both ofthese interests, particmady the furmer, are a1so of

substance.

WC nave, then, two jurisdicrions, each with several clase connections witb the
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trausaction, and eacb with a substantial interest, which will be served or thwarted,

depending upon which law is applied. The Ínterests oE neither jurisdktion are dearly

mOfe important than !'hose ofthe other. We are oftheopinion that in such a case the

public policy of Oregon should prevail and fue law of Oregon should be applied; wc

should apply that choice-of-Iaw rule which will "'advance the polícies ae interests of'

Oregon. Courts are mstrutnents oE state policy. The Oregan Legislature has adopted

a policy to avoid possible hardship to an Oregon fami1y of a spendthrift and to avoid

possible expenditure oí Oregon public funds which might occur if the spendthrift js

required 10 pay his obligations. In litigation Oregon courts are the appropriate

instroment lo cnforce this policy. The mecltanical appl.ication oE cho.ice-of-law rules

would be the ooly apparent reason foe an Oregon COl1rt advancing the jnterests of

California aver the equaJIy valid imerests of Oregon. The present prindp1es of coo-

flict DE Iaws are not favorable tO suro mechanical application. We hold that the

spendthrift lawofOregon is appücable and thoeplaintiff cannot recover.

GOODWIN, JUSTICE, DlSSENTING. ...ln tbe case before us, 1 believe that tbe

policyofboth states, Orcgon and California, in favorofenfurdngcontracts, has been

los! sight of in favor oE a questíonabJ.c policy in Oregon which gives special privileges

to the rare spendthrift fur whom a gmudian has been appointed. The majority view

in the case at bar strikes me as a step backward toward the balkarrization of the law of

contracts. Olshen Y. Kaufman held that there was a policy in this state to help keep

spendthrifts out of the almShOU5e. 1 can see nothing, however. in Oregon's policy

tQward spendthrifts that warrants its extension to permit the taking of captives úom

other states clown the road to insolvency. 1 would enforce the contract

NoteS on Lilienthal and Second Restatement

1. Critidsm of truditimwJ "ploa of cvntrnaing' rule. Lilknthal re~<:t~dth~ Firn RC5tatements "place
of contracting" test. Consider the aíticisms of the tradítional rule: ;1 can be completely "furtujtous,~ it
ignorcsthcinleIestsofstatesthataremostaffectedbyatransacrion,anditgivcSeffectlOlhe lawof$!ates
wjtb "no mtue:¡t" in tbe transaction. Are these pcrsuasive criticisms?Doesn't !he "place of contracting"
test provide predictability ami cutainry, at Ieast.in.I11I»tcases?Can't the real mlerests of othcr states be
dealt with by the public policy=eption~

2. Rulesof alternlltÍYerejuenceoT Vtllidi2tion.A nnmber ofcontemporary (and sume oIder) authori.
ties have adopted mies oí so-caIIed~alternativereference.~Thesc rules perm;t a court tQapply whichever
of the la",-sIhat are porentialiy appticable ro a contrae!!hat will uphold the validítyoí (he parties' agrec-
mcnt f-~g.,A.Ehrenzwclg,A TreDliseonthe (A,nflÍl:tofLaws466 (1962) {"Partiesenterlng ¡nto a contraet
upon equal terms ¡mend their agreement to be bmdin¡;,""'<Ith" {awofoonfli<:lof!awswill ¡¡Íveeffect [O
their intent whcnCV<:J"i! can do so unde:rany pro~ law.»); R. Weintranb, Commmtmy on me ConfiÍl:tCJf
Law~397 (3d ed. 1986); Cooperv. CherokeeVi/úigc~pmem Co., 364 S.w.2d 158 (Ark. 1%3) (favOIs
""pplying the ¡"Wof tb" s!a~ that willrnake Ibe contract va/id, rather!han vaid"). Lilienthalalso cjted'l:he
"Rulc ofValidation," alLhoughultimately rcliuing 10applyit Consider ¡¡gainthe result in Mil!iken. Díd it
involvecoru;ideratiOru;ofthissort?Whatistherationalefur:aruleofv:¡lid:alio'-?'

3. Legitimacy ofruJes of yalidation. Are mies of altanative rcference or validatioll acceptablc in all
intemalÍonaI cont~ Virtualiy all nations now recogni:le private conuacts and wiJienfurce them. BU!
mosrnaüons"¡soprovidebasiclimitsonthevalidityandcnfofceabilityofoontrncts;thosclimitsserve
Importan! pub!ic policie:;such as the protection ofjndi.vidual.sfrom duress Oroverreaching, and the pro-
tcttion ofthe public fium ¡¡ntiwmpetÍtive, corrupt, Orotherwise uruWill-:IbI~agt:eemcnts."Whyjs il !ha! a
U.S. wurt shouJd refuse to give effect to such pl1blicpoJicies- through !he mecl1anismof ~ppJyingrn1es
of aJternativereference?WIJatifthe contracr in question clear1yhas closer connections tUa fordgn state?
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Considcr tbe Trim}case. 11IeNew York COIHtmere rdiued fa enrot'a' a contrad: because it was

invalid underSaudiJ.aw, notwithstandiogthe fuct thar:it wasvalid underNewYorIr.law. Rulo; ofvalida-
tion would have produced ¡he opposile resuJt Should a u.s. oourt ignore Saud.ipublk policy in o.rder10
"validate"as many agreements as it Gln?

4. &aJnd IWtatemlmt'$ "fflostsignifu:muTeU.títmsJáp"test.Consida ~ c:hoio:of./awru/e ~ furth
in§188afilieSeaJt/dRestatement.Wbatdoes"mostsignificantidationsbip"mean?Intrulyinternational
ffiuJsactions.having mull:ipleconIactSwilh sever.dsf3:I:es,howdoes <mesdect!he "mosI $ignificant" reJa.
tionship? Note that §18815an =mp1eof depe.:age,prOceedingor¡an issuebyissue basis.

A signifICaIltnllmber ofstatecouttshave adopte<!somevariation oí a "ffiOOsignifkant rdationship"
or "ceIJterofgravity" test. SeeSymwn.idcs, ChciaofÚ;¡w¡nAmetictm Ctntm in 1994:A Vrew"Fromme
Trenches,»43 Am. J. Comp. L. 1, 3 (l995) (listing 26 states as foliowiug Restatcment Secondin oonlrncts
c.ases);5Upr«pp.673-74.

S.LilienthaI- publicpoüeyin d¡eju oflawgovemingwnimas.LilimtJralinvokedOregonpuhlic
policy fOprevent application of California law. The coun admowIedged <heiad:: of any even nmotdy
objecrivestandards" far de6nmgpublk- poliq. Considec thcv.urous~n publit;:poJides thar LiJiemhal
identifies, and me court's ultimate condusion!:ha! Oregon's legis1aturehad inoorporated these varlous
poli<:(e¡;into a spcndthrift law. Is the Oregan spendthrift law appropriately maracterized as sIaIing public
policy? Why is it thal Oregon's publk policics j¡¡validating conrracts by spendthrifu outwe.igh other
OregonpubJkpolicies?

Consider Lilwntlu.l'sa=l)'$is {}f(:{}mpetingOr<g<>naad: California pubtk puiido:s.How can a (:ourt
me;tningfully wcigh one state's policies oc interesIs against th~ oí another statcl Is it inevitable !hat
courts will be parochiaIly biased in favor of local public policies?Compa<-eme al:t<:n!IDnthat Iilientho1
d<WOtesto Oregon's publi,; policics lo that devo-too1:0California's policies.NotewhH:b poIicyuJtiIniltely
prevails.Recail!he doubts about parochia! bias undcr §403's inteTest-balancinganalysis.Se¡¡supra592-93.

Compare !be Lilientlud result t{)!:hatwhidI wowd obtain tUkier§332 ofme FirstRestatt:mem.Su
suprapp.664-73.

6.LilientbaJ -appfu:afiono{Ulkre>t1lnlliysis. The fina{fewparngraphsof Lilimlhaladopta funn oí
imerest anal)l3is.Indeoo, the cour! uItirnatdy appears to rclyon Currie's rule !ha! !be f<>rUIn'sÍnterests are
to be preferred over fureign interests. Consider the wisdOffiof Lilienrhars"Pplkation of interes!:anaI.ysis.
Con1pMetberesuJt in IJlietttJuúto th.atin Mi1Iikrn;whkh ~ is me wi5a resuIttWhich caseis morelike-
Iy to proffiote a predictable and taír commercial environment? How wouid Li1imtJwlllave been declded
unda me ru!es of a!tcrnative referen<:eset forth above? How wou1d LilimtJullhave been dccided under

§188 of !be Seamd Restatel1lem?RernlJ§198(1) oí tbe Smmd Resuuermmtand its mies regarding capacity
tooontrad.Seesuprap.673.

H{}wwouJdCl.U"riehavc<kcidedLiJient1uútDoes me<.:a.seinvotvea "true cont!icr, Would it be pos-
sible to adopt a restrained interpret.l\iQnofÜ{egOn's policies.so as to confine tbose poJiciesto borrowing
withínOreg<>n,tberebyrevealingafalseoonflictaoopermittingappfu;ation<:>fCalifornia'slaw?

7. CriticismofLilientbal's applimtion ofinterestanalysis. C-onsider!hedissenJ:'sremark in Li/iemhal
that the court's decision is «a step backward !0W3rdthe balkanization of tbe 1awof coDtrads." What is
meaD[by ubaIkaniutiol1'? How do"",me LiIkm/uUremit alfua Califurnla's interests~How would Triatlbe
decidedundertheIiIienthalanatysis?

8. DoesLilienthal viol«te the Omstitution? Re.odloontemporary dn" proce:ssand fuBfai!h and credit
!imits on state choice of!aw decisions.ls the applkation ofOregon law in Lilienth41aviob:tion oftbese
ronstitutional Umits?FOI"an affirmarive rep!y, seeE. !>coles&:P. Hay, Conflktof1Aws 101 (2d 00.1992).
R=il a!.w,Iwwever, !be treatment of capacity uuder me &wnd R.emlWnent.

9. PromIure v.substana remited. Thespenrlthrift's.lawyer in Lí1ienthD1argucdthat me VlIiidityofa
COIItractwas a ma= {}f"remedy,"and therelOrea proccdural mue subject to!he 1awof!he fortlm. Su
supm p. 676, Lilienthaldisrni=d!hat suggestion.Was it corrO':d.~

10. Unpredictability in choía ofmw goveming contraas. Consider the various choice oflaw mies
tbat are pre.sentJy..va.il8bJcro sc1xt tbe hiw guverning oonlracts. Cousider also !be critictsms made of
almost:every role, concerning ilSunpredictabilitr, and the furtber unccnainties creatro. by escape devices
and characteriz.ation.A1Ithese fudors make it extremdy difficult,in auy trnIy intmtational case,to predict
with confidence!he likclylaw iliat a U.S.courtwillapplyto a C{)J]tractdispure. 111".possibility that foreign
C{}11r!swíil apply different (and a¡so unpredictable) (hoice of law mies makes mattas even worse..ls !bis a
""úsfuctorystatc oe¡¡f(airsro. intanational bwU'es:i<::i~What om be done 10 imprO\ICmatti:m
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