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C. Choice of Law Applicable to Contracts

Central features of all choice of law systems are rules governing the choice of law
pplicable to contracts. This was a principal focus of Huber’s De Conflictu Legum and
tory’s Commentaries on the Conflict of Laws, as well as of the First and Second
- Restatements. 181 As with the law applicable to torts, U.S. choice of law rules concern-

.the predictability of their agreements, to avoid the costs of disputes over
w, and to obtain advantages by specifying a favorable body of substantive law.187
Private parties will often prefer that the law of their own home jurisdiction govern
their agreements (although this preference is generally unreflective, and may actually
resultmthe pplication of ble rules of suk ive Jaw). If this cannot be
gained for, i ional jal often specify the laws of 2 nea-
traLdnrdmunuywiﬂ]adcvelopedlaglsystml(mdiasEnﬂand,Nchorkm
Switzerland).
‘When a choice of law clause exists, three significant issues arise: (a) is the agree-
ment enforceable; (b) if so, subject to what exceptions; and (c) bow is the agreement.
to be interpreted? Different nations adopt significantly different approaches to afl

184. See J. Story; Commentaries on the Conflict of Laws Chaptes VIIL (2d ed. 1841); Restatoment
(First) Conflict of Laws Chiapter 8 (1834); Restaternent (Second) Conflict of Laws Chapter 8 (1971).

185. R Weintraub, Commentary an the Couflict of Laws 362 (3rd cd. 1986).

186. Commentary on perty sutonorny and choice of law agreements includes, ., Covey & Morris,
The Enforceability of Agreements Providing for Forum and Choice of Law Selection, §1 Derver L. 837
{1984); James, Bffects of the Autoromy of the Parties o the Confficts of Law. 36 Kent. L. Rev. 34 (1959%
Prebble, Choice-of-Law o Desermine the Validisy and Effect of Contracts: A Comparisans of English and
American Approaches to the Conflict of Laws, 58 Cornell L. Rev. 433 (1973); Gruson, Governing Luw Clasees
inn Commercial Agreements — New York's Approach, 18 Cofusn. 1. Tzans, 1. 323 (1980); Jmes, Effects of the
Autonomy of the Paties on Conflicts of Law, 36 Chi. Kent. L Rev. 34 (1959); Weinberger, Party Autonomy
and Choice of Law: The Restatement, Second, Interest Awalysis and the Search for a Methodological Synthesis,
4 Hiofstra L. Rev, 605 {1976); Yntema, Contract and the Conflict of Laws: “Autoniomy™ in the Choice of Law
in the United States, | N.Y.L. E_ 46 (1955).

187. “A conteactuat provision specifyng i advance the forum i whic disprtes sholl be lisgated
and the Jaw 1o be applied is ... . itk i th i
predictability essential to any international business transaction.™ Scherk v. Alberto-Culver Co., 417 US.
506, 516 (1974). See Lowe, Choice of Law Clauses in Inernational Consracts: A Practical Approach, 12 Hasv.
0L 1. 1{1971).
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three of these questions; different approaches have prevailed in different historical
periods; and different approaches presently prevail in different U.S. jurisdictions.
a. Tradssional U.S, Approach: Choice of Law Clauses Are Not Enforceable

During the 19th and early 20th century, private choice of law agreements were
sometimes said to be per se unenforceable {(much kike choice of forum and arbitra-
tion agreements).!#3 The Restatement (First) Conflict of Laws contained no provisions
regarding choice of law agreements, leaving the question to be governed by generally
applicable choice of Jaw rules for contracts {which accorded no weight to the parties’
intended choice of law). Joseph Beale, the Reporter for the First Restatement, made it
clear that he regarded choice of law clauses as unenforceable. Beale characterized the
principle of party autonomy in choice of law as “absolutely anomalous,” “theoreti-
cally indefensible,” and “at dy i icable,”189 Beale reasoned that enforce-
ment of a choice of law clause would mean that “at their will {private parties] can
free themselves from the power of the law which would otherwise apply to their
acts.”190

Early U.S. judicial decisions were less doctrinaire and adopted divergent
approaches to party autonomy in the choice of law. Some eatly decisions refused to
recognize the concept of party autonomy.1%! But other decisions adopted a different
approach, either enforcing express choice of law agreements,'% or inquiring into the
substantive Jaw that the parties to a contract likely intended to govern their deal-
ings.193
b. Contemporary U.S. Approach: Choice of Law Clauses Are Presumprively

Enforceable

Historic skepticism about the bility of choice of law agreements has
been substantially eroded in porary U.S. law. As detailed below, such clauses
are now generally enforced by U.S. courts, subject to significant exceptions. 19 The
Restatement (Second) Conflict of Laws states a widely accepted approach, providing in
§187(1) that choice of Jaw clauses will generally be enforced as to subjects that could
have been resolved through an express provision in the parties’ agreement (such as

188 See supra pp. 373-74 & 993-94.

189. 2 ]. Beale, A Treatise on the Conflict of Laws 1680, 1083, & 1084 (1935).

190.2]. Beale, A Treatise on the Conflict of Laws 1080 (1935).

191, Eg. E. Gerli and Co. v. Cunard $.5. Co., 48 F24 115, 117 {2d Cir. 1931).

192. Dolan v. Mutual Reserve Fund Life AsSn, 53 N.E. 398 (Mass. 1899); Griesemer v. Mutual Life Ins.
Co. of New York, 38 P. 1031 {Wash. 1894); Forsera ». Cumard SS Co., 27 N.E. 665 (Mass. 1891); Kellogg v.
Mifler, 13 Fed. 198 (ID. Neb. 1881).

193. Pritchard v. Norton, 106 U.S. 124 (1882); Wayman v. Southard, 23 U.S. 1, 48 (1825); Thompson
v. Ketcham, 8 Johns. 189 (NY. 1811).

194. See Restatement (Second) Conflict of Laws $187 (1971); Gruson, Goverring Law Clauses in
Commzrrwl Agreements - New York’s Approach, 18 Cotum. J. Trans. L. 323, 324 0.3 (1979) {collecting

Gruson, Law Clauses in i and Interstate Loan Agreements — New

York’s Approach, 1982 U. Th. Rev. 207,
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the time for performance).19 Although it does not expressly say o, $187(1) contem-
plates non-enforcement of agreements in violation of forum public poticy (because
such agreements would not have been capable of resolution in the manrer directed
by foreign law even by an express agreement).

Section 187(2) permifs of choice of law provisions as to issues that
the parties could ot have expressly dealt with, subject to exceptions.19 Section
187(2) applies to matters such as capacity, substantive vatidity, and formalities. The
general rule of bility is subject to fons where there is “no substantial
refationship” between the chosen law and the parties or their transaction,? ot
where the chosen kzw would be contrary to the fundamental pubhc policy of a state
with a “materially greater interest.”1%¢

Most contemporary U.S. state and federal courts have adoptea approaches that
are broadly similar to §187.19% The same is true of §1-105(1) of the Uniform
Commercial Code. 2%

¢. Public Policy
As in other contexts, there is no dear definition of what constitutes a public pol-
icy for purposes iding a choice of law 201 nor of how “strong” a pub-

Tic policy must be before it will override the parties’ chosen Jaw. 22 Some courts have
considered whether the asserted public poficy is derived from statutory prohibitions,
which ate typically deemed to be more reflective of public policy than common law

195. The Comements 10 $187 explain: that §187(¥) relates to “mcorporation by reference and s not a

o of choice of Law:” i dealing with e that the parties could have deait with by oxplict gieement,

subjects that panties ordinarily “spell out ... in th * It extends o “most

mlsnfnmuadhw, wlnchareg,ﬂmny “designed to fill gaps in a contract which the parties could

hemeatoes v flled wih xpres prowisions™ The coment includes within this category “ruls elting

of and to excuse for

iom and impossibility.” “As to all such matters, the forum

will apply the provisions of the chosen law.” Restatement (Second) Confict of Laws 187 comment ¢
(1971},

196. Section 187(2) applics “when it Is sought to have the chosen law determine issues which the
panties covld not bave determined by explicit agreement directed to the particular issue. Exampies of such
‘questions are thoss involving capacity, formalities and substantial validity. A person cannot vest himself
with contracttal capacity by stating in the contract that he has such capacity.” Restatensent (Second)
Conftict of Laws §187 comment d (1971).

197. Restatement (Smnx)a»yﬁmﬂm $187(2)(a) (1971).

198. of 2)b) (1971).

199. See Gruson, Goverming Law Clauses in Conmmercial Agreements — New York’s Approach, 18
Cotum. J. Trans, L. 323 (1979); Recse, Power of Patties i Choose Law Governing Their Contract, 1960 Proc.
Am Soc. Int1L. 49 (1960).

200. Uniform Commercial Code §1-105(1) provides: “when 2 transaction bears a reasonable rela-
uamhq:toﬂmsmzndﬂknmzmthqmummnthepﬂmmyzyeethatrhclzwof:mhcrdus

201, See Restatement (Socomd) Confict of Laws $187 commmest g (1971).

202. Compare Restatement (Second) Conflict of Lanes $187(2)(b} {1971) (“fundamental policy”) with
Intercontinenisl Hotcls Cerp. v. Golden, 254 N.Y.52d 527 (1964) {“inherently vicious, wicked or
‘onmoral™} with Loudks v. Standard O Co., 224 N'Y. 99, 110 (1918) (“offend our sense of justice or men-
sce the pablic welfare”).
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rules;20% and if so, whether the statute in question is peaal in nature o is specifically
applicable in choice of law contexts.204 Public policies that have been found capable
ofmvd)danngachmceofkwdamehawmdmiedusuryrmicﬁmsmhborrda—
tions rules (including covenants not to compete), 2% rules g e H

rules regarding indemnification,?10 and laws protecting insareds 211

As §187(2) indicates, a public policy will not override the parties’ chosen faw
unless it is the public policy of 2 state () whosc law would (but for the choice of law
clause) apply to the parties’ agreement; and (b) which has a “materially greater inter-
est” than the state whose law bas been chosen.!2 In general, the closer the relation-
ship between the parties’ transaction and the forum state, the more likely that local
law will be deemed to constitute a substantial public policy 213 As §187(2)(b) of the
Second Restatement suggests, the public policy of states other than the forum may
sometimes render the parties’ choice of law clause unenforceable. 214
4. Reasonable Relationship

Some courts refuse 1o enforce choice of law provisions that select the law of a
state that lacks a “reasonable relation” to the parties’ transaction. For example, §1-

. Restaternent {Second} Conflict of Laws §187 comment g (1971} (by implication).

204, Reger v. National Assoc. of Bedding Mfirs., 372 N.Y 5.24 97, 116 (1975%: Big Fosr Milks Lsd. v.
Commercial Credit Co., 211 $.W.2d 831, 836 (Ky. 1948); MGM Grand Hotel, Fac. v, Iimperial Glass Co., 65
ER.D. 624, 632 (D. Nev. 1974), rev'd on other grounds, 533 E2d 486 (9th Cir. 1976), ort. denied, £29 US.
887 (1976},

205. g, Whitaker v. Spiegel, Fnc, 623 P24 1147 (Wash. 1981). The clear weight of authority is thar
usury restrictions are not sufficiently clesr and fundamental to constitmte fundamental public policies for
choice-of Jaw purposes. Seemar v. Philadeiphia Warehouse Co., 174 US. 403 (1927); Claskson v. Finance
Co.,328 F.2d 404 (4th Cir. 1964); Garmer v, duPont Glore Forgan, Inc., 135 Cal. Rptr. 230 {1976).

206. De Santis v. Wackenhut Corp., 793 SW.24 670 (Tex. 1990); Cherry, Bekaert & Holland v. Brown,
582 So.2d 502 (Al 1991% Davis v. Jointless Fire Brick Co., 300 E2d 1 (9¢h Cir. 1924); Blalock . Perfect
Subscription Co., 458 F.Supp. 123 (S, Ala. 1978).

207 Friad Financial Establishment v. Tumparie Co., 611 F.Sepp. 157 (ND.N.Y. 1985).

208, Moore v. Subaru of America, 891 ¥ 2d 1445 (10th Cir. 1989).

209. Modern Computer Systems, Inc. v. Modern Banking Systems, Inc., 858 .2 1339 {3tk Cir. 1988);
Bush v. National School Studios, Inc., 407 MW 24 883 (Wis. 1987); Rutter v. BX of Tri-Cities, Inc., 806 P.24
1266 (Wash. Ct. App. 1991).

230. Tucker v. RA. Hanson Co., 956 E.2d 215 {10th Cir. 1992); Donaldson v. Fluor Engineers, fnc., 523
N.E2d 117 {IIL App. Lst Dist. 1588}; Chrysler Corp. v. Stylne s Servie,inc, SO NOW24 715 (Mich.
App. 1993) (refusal by Michigan conrt to enfs provision that 1w
of illinois, which was pl elevent condesct, ? hoice of law clause).

211. New York Life Ins. Co. v. Cravens, 178 U.S. 389 (1906); Nelson v. Actna Life Ins. Co, 359 E.Supp.
271,290-2 (WD Mo. 1573).

212. Restatement (Second) Conflict of Laws §187(2){b) (1971).

213. Restatement {Second) Conflict of Laws §187 comment § (1971) (“The more closely the siate of
the chostn L is reated to i andﬂlemth:m: st be the paticy of the
state of th choice-of-lrw provision™),

214, Connecticut General Life Ins. Co, . Boserman, 54 524701 705 {5¢h Ci. 1996}, affd, 301 US. 196
(1937); Citizens Nutional Bank v. Waugh, 78 F.2d 525, 327 (ath Cir. 1935); Fricke v, Isbrandssen Co., 151
E.Supp. 465, 468 (S.DNY. 1957).
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105(1} of the Uniform Commerdial Code provides that “when a transaction bears 2
reasorable relationship to tsis state and also to another state or pation the parties
may agree that the Yaw of either this state or of such other state or nation shall govern
their rights and duties.” Section 187(2){a) is to the same effect.

The principal rationale for this requirement appeats to be a concern that parties
to purely local transactions, relating entirely to one state, not be able to a:cumvent
Iocal laws by choosing a foreign law215 Nonctheless, the b

requirerent is stated more broadly, suggesting that it is applicable to
involving relationships with two or more jurisdictions. 216
e. Interpretation of Choice of Law Clauses

Like other contractual provisions, choice of law clauses must be interpreted.
This usually tiurns primarily on the language that the parties used in their agreement.
Nevertheless, there are recurrent issues of interpretation, as to which rules of con-
struction have developed.

First, the parties” agreement to a choice-of-forum clause does not necessarily
lmply agrecment that the chosen fumm s law should also govern their relations.217

1y, an as to g g law does not, under due process prece-
dents, necessarily provide a submission to |he Jurisdiction of the courts of the chosen
state.218

Second, like choice of forum dauses, choice of law agreements often must be
constrtied to determine their scope — the issues ot claims that are subject to the par-
ties’ chosen law. As with forum selection agreements, this inquiry turns largely on
the particular language of the parties” agteemem: Some choice of law clauses state
only that “[t}his shall be d in d with the laws of State
A,” which suggests that issues of capacity, contractual validity, formalities, excuses,
and damages are not subject to the parties’ chosen law. Other choice of law clauses

215. Dolan v. Mutual Reserve Fund Life Ass'n, 53 NE. 398,399 (Mass. 1899); New Brgland Mutual
Life fns. Co.v. Olin, 114 F.2d 131, 136 (7th Cir. 1940).
216, Restazernent (Second) Conflict of Laws §187(2)(a) (1971); Uniform Commercial Code $1-105
Consolidated

a% “Seeman v. Philadelphia Warehouse Go., 274 U.S. 403 {(1927); Jewellers, tnc. v. Standard
Finpncial Corp., 325 F.2d 31, 34 (6th Cir. 1963)'.Pnyw$v Puq)mmwsmm.slm 868 P.2d 809 (Utah
1993). For criticism of the reasonable ig, Conflict of Laws 465
{1962).

217. Gruson, Governing-Law Clauses in Intzrnational and Interstate Loan Agreements— New York's
Approach, 1982 U. IIL Rev. 207. Hoveever, the partics” subsission to the jusisdiction of a particalar forum
can be evidence of an implied aclection of applicable law. E.g., Restatement {Second) Conflict of Laws §187
comment a (1971); Lummass v. Commonwealth Off Refining Co., 280 F2d 915 (15t Cir. 1960), cer, denied,
364 US. 911 {1960}, Kvess Corp. v. Levy Co., 430 NE2d 593 (IiL. 1981). See also Paper Express Ltd. v.
Pfarikuck Maschinen GrbH, 1990 WL 141424 (N.D. I Sept. 24, 1990} (acceptance of rules of Gertnan
trade iation included of jurisdiction of German couris); Walpex Trading Co. v.
Yacimientos Petroliferos Fiscales Rofivianos, 756 F.Supp. 136 (SDN.Y. 1991) (court rejects argument that
Bolivian law would have raquised parties to inctide forum selection dause in contract, if it had been exe-
cuted).

218. Sez supra pp. 101-02. It may, however, constitute a significant factor in minitmum contacts
analysis, See supra pp. 148-49.
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state more broadly that “{t]his agreement shall be governed by the laws of State B,”
or “{t}his agreement and afl disputes arising under it shall be subject to the laws of
State C.” Both formulations suggest that aff issues of contract law are subject to the
partics’ chosen law, but that tort or other now-contractual datms that relate to the
contract are not.2!® Finally, some choice of law clauses are drafted very broadly,
attempting to include non-contractual clairas (as well as contractual ones): “all dis-

putes arising out of or relating to this agr shalf be g lusively by the

laws of State D.”
Thud,chmoeoﬂawdaummusxbcmmpmedmdaﬂmmcwmd:aspeasof

the parties’ chosen law ate applicable. In p dar, does a ref to “the laws of

State E” refer to the “whele law” of State E — including its choice of law rules — or
does it refer only to the “local law” of State E? The Sexond Restatement provides that,
absent contrary evidence of intent, the latter interptetation will prevail 220

Fourth, will a choice of law dause be interpreted to include issues relating to
procedure, statutes of [imitations, burdens of proof, excuses for nen-performance, or
d 221 The Second suggests that at least sorme of these issues will
generally 70t be subject to the parties’ chosen law, althotgh evidence of contrary
intent could produce a different construction. 222
[ Selected Materials on Party Autonomy

Excerpted below are selected materials on choice of law agreements. First, con-
sider §5187 and 204 of the Restatement (Second) Conflict of Laws, which adopt a gen-
eral rule of enforceability for choice of law clauses as to specified issues. Then revead
the excerpts from The Bremen v. Zapata Off-Shore Co., Roby v. Corporation of Lioyds,
and Triad Financial Establishment v. Tumpane Co.

RESTATEMENT (SECOND) CONFLICT OF LAWS (1971}
$§187 o 204

$187. (1) The law of the state chosen by the parties to govern their contractual
rights and duties will be applied if the particular issue is one which the parties could
have resolved byan explicit provision in their agreement directed to that issue.

(2) The laiv'of the state chosen by the parties to govern their contractual rights
and duties will be applied, even if the particular issue is one which the parties could
not have resotved by an explicit provision in their agreement directed to that issve,
unless either

219, E, T-8ill Option Club v. Brown o Co., 1996 WL 201104 (7th Cir. 1994); Pollize v. McDenald’s
Corp. 1994 U.S. App. Lexis 1506 {10th Cir. 1994); Union Oif Co. v. ok Brown E & G, 1994 WL 535108
(N.D. I 1994).

220. Restatement (Second) Conflic of Laws §187(3) (1971); Sicgelman v. Cunard Whire Star Lad, 221
£.2d 189 (24 Cir. 1955 Puller Co. v. Compagie des Bascxites de Guinee, 421 FSupp. 938, 946 (WXD. Pa.
1976); infra pp. 663-64.

221, Restatement (Second) Confict of Laws §5122-43 (1972).

222, Seeinfra pp. 663-64.
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{a) the chosen state has no substantial relationship to the parties or the
tramsaction and there is no other reasonable basis for the parties’ choice,

or

(b) application of the law of the chosen state would be contrary to a funda-
mental policy of a staie which has 4 materially greater interest than the
chosen state in the determination of the particular issue and which,
under the [general choice-of-law] rule of §188, would be the state of the
applicable Iaw in the absence of an effective choice of law by the parties.

(3} In the absence of a contrary indication of intention, the reference is to the
local law of the state of the chosen law.

$204. When the meaning which the parties intended to convey by words used in
a contract canmot satisfactorily be ascertained, the words will be construed

{a) in accordance with the local kw of the staie chosen by the parties, or
{b) in the absence of such a choice, in accordance with the local law of the
state selected by application of the rule of §188.

Comment a Scope of section. The rule of this Section is applicable only in a lirmit-
ed namber of sitnations. The forum will first seek to interpret the contract in the
manner intended by the parties. It will consider the ordinary meaning of the words,
the context in which they appear in the instrument, and any other evidence which
casts light on the partics’ intentions, inchuding an intention, if any, to give a word the
1neaning given it in the local law of another state. The forum will apply its own rules
in determining the relevancy of evidence, and it will use its own judgment in drawing
condusions from the facts. This process, which is called interpretation in the
Restatement of this Subject (see §224), does not involve applicatioa by the forum of
its choice-of-law Tules. When the meaning which the parties intended to convey by
‘words used in a contract cannot satisfactorily be ascertzined, the forurn must deter-
tmine the meaning of these words by a process which in the Restaternent of this
Subject is called construction {see §224). This process involves the application of the
rules of ton of a particular state. G ly, a choice-of-law problem
arises whenever a coniract has a substantial relationship to two or more states with
different rules of construction.

THE BREMEN v. ZAPATA OFF-SHORE COMPANY
407 U.S. 1(1972) {excerpted above ar pp. 583-88]

ROBY v, CORPORATION OF LLOYD’S
996 F.2d 1353 (2d Cir. 1993) [excerpted above at pp. 418-23}

TRIAD FINANCIAL ESTABLISHMENT v. TUMPANE CO.
611 F.Supp. 157 (N.D.N.Y. 1985) [excerpted above at pp. 423-26]
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Nowon&mdkemmmg&mkﬂbxudﬁz@me

1. Distincrios bety ion, and vafidiy. Comunent 10 §204 v distioc-
{a) 1 i nmmna;(b) i d {c) validity of a contzact.

{a} for of comtragt it i When a court fterprets a comract, it
simply looks to the parties” Fkely intentions. Actonding tn the Sermd Restareners, this 55 ot 3 process
requiring the applicarion of legal rules (other than cvidentiary roles, which are provided by the foram’s
‘procedural Iw), or the application of choice of law rales, 1 is merely 3 process of atternpting to asceriain
what the parties intended.

(b} Construction of contract subjert to §§167 and 188, Section HM distingnishes rales of canstction
&ommcmmmxxmmmymmmdambym

ing it, then it must apply the rufles of
mesmwmomwmh-mumpmmﬁnmgsmmdmﬁdmmmgmenmm
dutiesof partes 0 2 contract I tis a sesible approuch? Ares't ruks of construction merely ways of

s e stemt? Why i i .

(¢} Validisy of ject to §5187 and 138 The vabidity
mpwqmmmmdmmmmﬁcmﬁmmwsﬁkwwm»
cipally by §5187 aud 188. There was ouce donbt that the partics could agme wpon the kaw governing the
issue of validity, see Siegeliman v. Cumani White Star Ltd, 221 F.2d 189 (2d Cir. 1955) ("muxch dotibt”).
This doubt has been largely dispelled. A.S. Rampell, Inc. v. Hyster Co., 165 N.Y.5.2d 475 {1957);
Weintzau, Chofceof Law in Comaract, 54 Torws L. Rev. 399, 407 (1968); suprs . 65455

2. Basis for Whyis
shmmmmmmwmwmmmmmmmw
remarks by Joseph Beste:

The abjecti Bhaith i do
ltpnmcaﬂymzkzsakgshnwbodyofmympmswhodnmcwpmgﬂnmdun~
fract, ion, in shost, I thet i ics can adopt any foreign

Taw at theis pleasure to goven their act, thar at their will they can free thenwselves from the
powwet of the law which wold osherwise spply to their acts. 5o extracsdbuary a power in the
hands of any twe individuals is sheolutely soomalons. 3. Beale, Trestia: on the Confiict of Laws
1079-80 (1935).

Ts that pecsuasive? Do parties really “legislate” when they agroe on the law t© govern certziz of their rela-

L\onswithoncannﬂleﬁ
3. Historic i of chasice af laws clamises. Beake did oot express fhe only

uamuomlmmmdqmmfwmhanyofmﬁwm!nmum 106 TS,

124, 136 {1882), the

Lhath;\dbcmm!:dmﬂmYmkUnﬂuNﬂlYﬂkhw,ﬂkhmdmnld)unbmnmmhd,ﬁl]ﬁuf

consideration, but vnder Louisiana baw no considerations was required. The Court applied New York law,

invoking the “priaciple ht in:cvery fosum & contractis governed by the Jaw with 3 view to which i

made.” Other ‘taw clamses. 654-55.

4. Bﬁsfarrubmdmwo[hwwmwwhﬁﬁﬂxmﬁxﬂhmg
chmccoﬂawageemm:s’iiBﬁknotmn:m"‘ e n-nchmu:m
ent from other contractusl Consider i

Prime objectives of contract law are to protect the justified expectations of the partics and to
make itpossible for them to forctall with accusacy what will be their rights onder the comtract.
These objectives may best be attained in nultistair transactions by leting the parties choose
the law to govern the validity of the comtract and the rights created theseby. In this way, ot~
umlyandp(edvmbﬂ.\wcfxwukmmlikdylobcm:d. Anob,umansommm
made in the past was that to gi
ing legishators of them. . lhsvxmxsnownhsnkumd.mmymm.ﬁlkmd:dﬂgmaﬂ.
The forum in cach e taw by 2p choice-of taw rubes.
mmunmg(opmmmmmmamﬁhwmpm
that, subject 1o stated exceptions, the law of the state chosen by the partics shall be applied to
determine the validity of a contract and the tights created thereby. The law of the state chosen,
by the parties is applied, not because the pertics thertisebves are legistators, but simply becase
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this is the result demanded by the choice-of-law rules of the foram. Restatement (Second)
Coaftics of Laws $167 comment e (1971).
this persuasive?
5. Enforceability of choice of law dauses under interest arulysis. Haw do choice of law dauses fare
nnder Cinrrie’s interest analysi<? Consider: “[Plarty antonomy squares o better with imterest analysis. If,
s that methodology asserts, 20 important goal of choice of law is to assess the impact of corapeting cho
s on govermmentat duties suck as paying welfare and regulating msurance rases within the state, it js
<doulitfal that the parties’ private expression of the prefeseares should be given mmch weight ~ Borchers,
Cwuofmmdummmmlmmmxmnm] Comp, L 125, 134
1994). In fact, most states dhat d G Taw
clanises. Eg, Nedlloyd Lines BY v. Superior Court, §34 P2 1348 (Calif. 1992); Comisco Disaster Recovery
mﬁ-‘xmugtsmhn.nuswammlm),
af choice of faw de Wixat stanidard for the ility of choice
)ﬂzwchms:sse(ﬁm‘ﬂlm§l&7§0ﬂmmﬂhﬂnﬂuhaveadnpt:dlxdn({mmles,mmgchmcco{
1 provisions as one facter in 8 peneral “center of gravity” ar mﬂfmnhd{'mlysﬁ Eg.Hcag
Barnes, 216 N.Y.5.2d 65 (1961). Compare this spproach &
of fornm selecton clanses, which hold that the existence of such & cleuse is metely one factor in a more
genersfized forom non conveniens or “reasotablencss” analysis. See suprs pp. 379-80. Which of these
standards i wiser?
3 7. Defects in formation of choice of law agreement. Choice of lw agreements, like other agreements,
;. c2n be defective. Reasons inclnde mmconscionability, fravd, legality, mistake, or Jack of consideration.
Restatesent (Sevorsd) Gonflict of Laws § 187, comment b (1971) (°A choics-of law provision, like any other
mmam!pmmwﬂlmb:gvmﬁﬁvfﬁkmnmofmofdzmmmmdusmnmd:e
bizined by improper duress, or undue nfluence, or by
m.mkz’)-unhnCanq;msm Incv. Mmiansmbngsymns. Inc., 858 F2d 1339 (8th Cir. 1988).
“What law shordd determine whether a choice of law dlanse is invalid? The Second Restatement provides
¢hat such issies “will be determined by the foram ia accordance with its own legal principles.”
Restatement (Second) Conflict of Laws §187, comment b (1971). Why? Why not apply the parties’ chosen
law’(kﬂwlawofthemewnhﬂ:cmmsgnﬁﬁmrdmmshnp’

i Should choice of kav as “separable,” as
mlhnbmanmmdﬁmmsdmmagrmmﬁkmymp 401 & infra pp. 996-97 & 1013-16. What
xmddhﬂhgmmmnmufwdxammﬁ

where the purties’chosen Law invalids uppose that the

pfamdchmcemm- ies' basic contract. Should the
mmkwb:zppmmmmﬂym:pams wnmtﬁTheSﬂmmlemtammwwcrsmmcne@—
ver

To do 50 would defear Sons of the parties which it is the purpose of the present rule

to protect. The parties can be assumed fo have intended that the provisions of the contract

swould be binding upon thesn. I€ the parties have chosen 1 law that would invalidate the con-

tract, it can be assumed thar they did so by mistake. I, however, the chosen Jaw is that of the

state of the otherwisc applicable krw 1mder Jgenerally applicable conflict of laws principles it

§188], this Law will be applied even when it invalidates the contract. Restatement (Second)

Conflict of Laws §187 comment e (1571).

2 See Pisacane v. Irakia deta Per Aziane D7 gz 219 F.Supp. 424 (SD.N.Y. 1963)
(applymgd:ml:zﬁ:nm,vlmln!ymsﬂm “center of gravity” of the contract, 1o invalidate provi-
smmcomud)‘AMSubsMImv,OéQIfL\GGSnJABS(HLD&.CLAw 1964) (applying
chosen Lav, d ith that state, to invalid: linterest

l(l.Fanm;puHrcpﬂli)’ ground for denyir choice of law B
Seamn187(2)(‘!)pmw{ﬁﬂﬂ(am:zofhwmwﬂ]mxbcgwmcﬁaﬁxﬁbcchasmhw%uldbe
ammgywz&Mpoﬁqdasﬂlewbﬂlhnsamaﬁ:rnﬂyyammmmﬁ!han'.hcchosenstatc

ther contexts. Se¢ supra pp. 341-43, 486-88, 624-31 &
974-86. Corapare the analysis i 2 Bremers, where a foram seection dause was unsuccessfaly challenged on
the grounds that it would result in application of English substantive law that violated U.S. public policies.
Suppese that Bremen had invalved an English choice of law, rather than & choice of forum, clanse How
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wunldihz mscluvcb@dmﬂedbya US wu.rﬂ’x.md:x $187(2)? Would English taw have been applied to

1i. Famm:pdhcpanﬁwwldﬁvrdzwmfommafdmnzafhwagnm—xuby
Consider the decision in Roby, which i “both forum sdection and choice of
mnmmmm y:rmngﬁmcxﬂumuofvigmxmshwsbymumnfm&gmh
choice of law cimse — cosrect?

Do claims under the secirities laws raise questions of “public policy™? Why are they diffxeat From
tort o conract daims? Would Roby have been decided the same way if it bad only involeed 1 choice of
few clause (and 1ot a choice of forum agreement}? Note the Jangaage excerpeed above fram Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, fc, 473 US. 614 (1985), indicating that the Conrt would not
enforce “a prospective waiver afa party’s right 1o pursue statitory semedies for antitrust violstionx™ See
mpmw&l 22, See o . 1018-25.

i Teppotheri

mm&mmofﬁmpﬂcmmﬁhwdw:wdw‘mmw
able? Consides:

In Bremen, the accident had occuirred within U S. territorial waters, 3t the beginni the off
rig’s voyage to the Adriatic Sea.

In 2n action in ULS. courts, arising out of 2 US. cmployer’s termination of 2n employment
contract, for alleged malfeasance by the cmplayes, the employee brings diaims for wrongfish
termination and libel (based tpon the employer’s public statements that the employer had
mwdmwmng&dmndml) Thcanpluymmmmnwmnsz:hnmenfhwdame
selecting English faw, libel dlai

basis than the First Amendment would perait, Assmze that the employee works {a) solely i
the U.Ss (b) solely in England; (c) partially in both the U.S. and England; and (4) solely in
France.
mqummmmmmwmmmmm
Title VIl — the federsl

AUS, wmpanyh:znsumt:dmdngymakmmmny in an agreement that selects

New York and USS. law. The fioemse territory is {a) the ctire world; (b} Emopes {c) the USs

{d) France and New York.

13, Federatises issues i ‘What law gon ity of chaice
of taw clauses? As discussed below, the Supreme Cort has Jang held that choice of low sules are generally
provided by state Yaw (for Erie pusposes). See irft pp. 681-84. Is there any reason that the enforcesbility
of choice of Iaw agrecments would raise different issoes? Recall the discossion of Frie isstes in the contest
of forum selecion agrecments Sa!suprapp 431-53. 1s there azy bass for 2 rule of ferderal commmon law
ses? Can choice of bw clanses,

goversiing
mmmmmuwumamw
tn applying the public policy exception, docs it stter whether the “fortats” priblic poficy s state o5
federal in origin? Recll the discussion, supra pp. 478-29, of the effect of state public policies on the
forum selection
14 Conspi D e that choice of law provisions be “conspici-
ous” Consider:
1 a contract to which this section applies contains 2 provision making the cantract of any con-
fict arising under the contrac subject to the Jaws of another state, to lisigation in the coars of
another salc, of to arbitration in another siate, the provision must be set out in boldfaced
print.  the provision s ot set out in boldfaced print, the provision is voidable by a party
against whom it is sought o be enforced. Tex. Bus. & Comm. Code Ann. §35.53 {Vernon
1987).
Is this provision wise? Is it constitutional? Note that i anly applics o the sclection: of non-Texas law, Se¢
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alio Merriman v. Comwergent Business Systers, I, 1993 US. Dist. Lesis 10528 (N.D0. Fa. 1993) (refising
10 apply Texss *conspicnons motice” sequiresnent o choice of e clanses).

13. Foreign dfor Consider the
application of §187 in Turmpane. Was it sppropriate for 2 USS. court to decline to caforce the partics’
“choice of baw” dause? Would the parties not have been aware of the existence, or possible existence, of
Saudi regulations, like that invoked by the defendont? Suppose that the parties agreed on New York law to
govern theix coutract, specifically in arder to avnid the effect of such Sandi reguiations? Why should such
choice of kaw agreements ot be enforoed?

16. “Clarice of public palicy” problems Note that both Brermen and Tumpare involve choice of law
analysis, but tat the <laws” that are involved are public policies. Why is it, again, that the U5, public poli-
oy against exculpatory clauses was not applied in Bremen? Note the Courr’s emphasis on the place where
the accident occarred. Compere this rationale to (a) §145 of the Seond Restatement, (b) Currie’s interest
analysis; and {c) §187(2){(b)’s choice of kaw rules. Howr should the Bremen “choice of public policy” analy-
sis have been resolved mnder each of these more contemporary methods of choice of bw analysis? See
'Dariel Fndus. Inc. v. Barber-Colman Ca., 1993 USS. App. Lexis 24248 (9th Cis. 1993) (refusing under $187

. toapply Cal i in contractual attorneys’ fee provisions) to override
parties” choice of law agn on Califarnia 2 “materiafly greater inter-
est” in the issue).

11. ionshiy i d for denyir of dwice of law agree-
anthorities permit of choice of Law ci dy if they salect a
kwmalhsmmmmmﬂcz&hmm&mmmmmnmmmplgasdmmd
above, §1-105(1) of the Uniform Comumercial Code requires 2 *rezsonable 7 between the par-

relationship’
fies” transection and their chosen law. See supra pp. 656-57. Section 187(2)(z) of the Second Restatement is
simdlar.

What is the parpose of this “reasonable selationship® requirement? Why should parties not be free
to subject their agreement to whatever law they think best suits their purposes? Note that London was
selected as the contractnal foram in Bremen precisely becanse it was nentral — not associated with either
perty or any aspect of the transaction. Alsc as In Bremen, parties frequently agree to 2 similarly “nentral”
governing law; they often choose a jurisdiction with developed commercial laws {like Bngland,
Switzerland, or New York). Should such choices be invalid because they Jack a reasonable relationship to
dhie parties’ sgreemmt? Consider:

e parties to i bl basis for choasing a stare swith which

the contract has no substantial relationship. hrmmphmmm:gmmtmmeswhose

legal systemns are strange to them as well as relatively immature, the pasties should be able to

choose 2 law on the ground that they know it well and that it is suficicutly developed. For only

i this way can they be sure of knowing accurately the extent of their rights and duties under

the contract.

Restatement (Second) Conflict of Laws §187 comment £ (1971). Is this persuasive? What choice of law
clauses does this rationale protect? Suppose (a) US. and Mexican parties doing business in Mexico agree
’mEn@ﬁhv(b)NmYoﬂmdeartsdmghmmtth&zgmmMhvr(c)Ncw

smess in New York agree to Swiss law. See Prows v. Pinpoint Inc. 868
'P‘de’(‘}tahlwﬂ (mﬁlsmgwmﬁn'mNewYu&d:mmfhwdanumdaslﬂbmm‘Uuhnthe

“when they used particelar language. A few issues are recurrent, howeves, and courts appear to follow gen-
grel approaches to constraction.
(a} Whole law v. substanive k. Suppose that a chaice of law clawse chooses the “law of state X.”

Auding its choice of law Tiles)? Consides S187(3), which provides that oaly the “local law” of the state
the chosen law should be applied, at least absent indication of contrary intention. s that a likely state-
sment of the parties intent? Restatement (Second) Confiict of Laws $187, comment b (1971 {“To apply the
%ew’ of the chosen state would mtroditce the uncertainties of choice of Jaw into the procecdings and
14 sexrve to defeat the basic objectives, namely those of certainty and prediciability, which the choice-
iz provision was designed to ackieve.)



< procedial lavw. Suppos
dispates wising from thele cantiact Dos
Secand Restatrent §122

s ateses of limisations? Lower courts fase generally heid thar it
E, ng&%nsbmv{}ﬁvﬂ{loﬁ-ﬂ’m 1694 W1 484306 (DAL 1994 4 i
Timisstions}; Bridge Prods, +. Guantanr Chem. Covp., 1999 1S, Dist, Lexs
I, 1990) (same); Fitn 7, Jnc. 4. Pingree anil Thahl, T, 850 P24 14 (Ursh Ct App. 1998)
{sams, although express choice of kny dause could resch stattite of Yimisstions; Ficher v, Rice, 19
673525 (S.DINY. 1994% JKL Components Corp, v. dnsul-Reps, Iuc,, $36 N.E.2d 945, 950 (Ind. App, 1992)
(“a contract provision that an agreemen? is to be governed by the law of another sute opemtes ooly &
mport the substantive law of that state; the procedural law of the forum state applics fo procedural
issues™; waiver of arbitration held procedural); Gantbar Enterprises, Inc. v. Kelly Services Inc., 418 M Y.524
818 (1979); Cardom %, Cottors Lavie Holdings, Fac., 841 P24 198 (Ariz. 195Z) (choice of baw danses general-
1y do not reach procedural matters),

{c) Applicability of choice of law chause 10 rion-contractsial daims. Suppose that the pertics agree to
choice of law clause that extends to “all datns relating 1o this contract,” and that one party assests a tort
«claim that is intertwined with the comtract. Does the choice of law clause reach this daim? Lower courts
‘Tave generally concluded that there is o per se public policy against application. of choice of kw clamses 10
noncontsaciual daims. See Turtur v, Rothchild Registry Indl, Inc., 26 F.3d 304 (2d Gir. 1994} Roby v.
Corporation of Lioyd's, 996 F:2d 1353 (24 Cir. 1993). Whether o niot 2 choice of Law dause reaches 3 par-
sicular tot dlaim is a ratter of interprctation. fifly Lube In?Y, Inc. v. iffy Lube of Fenm., 845 F.Supp. 569
(ED. Pa. 1994) {“contractual choice of law provisions _ do not govern tort dajms between comtracting
‘parties undess the fair import of the provisian embraces alf aspects of the legal reltionship™; Knieriemen
v. Bache Halsey Stuart Shields, 437 M.Y5.2d 1D (1980) ("This contract shall be govesned by the laws of ...
New York” held not applicable to tort claims); Fustok v. Conticansmodiy Services, I, 618 F.Supp. 1082
{S.D.N.Y. 1985} (“This agreement and its enforcement shall be governed by the laws of the State of
Tlinois” held not applicable to tort daims); Merrimun v. Convergent Business Spstems, nc, 1993 US. Dist.
Lexis 10528 (N.D. Fla. 1993) (“choice of law provisions irs cantracts generally will not control the applics
ble law for tort claims berween the contracting parties™). |t s not dear whether the forwmn’s rude of con-
striction, of those of the parties’ chasen kaw, shoold apply to construing the scope of a chice of lrw
clause, Nedlioyd Lines BV v. The Superior Court, 834 P.2d 1148 {CaBf 1992).

2. Traditional Approach to Choice of Law Governing Contracts in the
Absence of Choice of Law Agreement: Tercitosiality and Vested Rights
As with choice of law rules applicable to torts, traditional approaches to the law
applicable to contracts rested on doctrines of territorial sovereignty. Joseph Story,

following Huber, hasized the imp of principles of 1 foral law in
choosing the law applicable to contracts. 223 For Story, this meant a strict application
of the law of the “place of « ing” o ine the validity of a5 well

as a number of other contract- rdﬁedmmmmm(ﬁst)@ryﬂxdofhws
followed this approach, providing generally that the law of the place of contracting
applied to most issues relating to the contract {while also providing a sub-rule that
selected the law of the place of performance for certain performance-refated
issues).224

Nevertheless, to a much lesser extent than with torts, principles of territorial

223. See . Story, Commentaries on the Conlict of Lanes (2d ed. 1841).
224, Restatement {First) Conflict of Laws §332 (1934).
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sovereignty did not consistently generate a single choice of law rule (such as the
“place of the wrong”). Rather, a number of US. courts and other authorities adopted
different choice of law rules. These variously looked to the law of the place of con-
tracting225 the law of the place of performance, 26 and the law impliedly chosen by
the parties 227

The materials excerpted below illustrate the historical approaches of U.S. courts
to the choice of law applicable to contracts. Sections 332 and 358 of the Restatement
(First) Conflict of Laws set forth the basic “place of contracting” and “place of perfor-
mance” rules. The dassic decision in Mifliken v. Prazt, taught in most conflict of laws
courses, applied the place of contracting test. The decision in Louis-Dreyfus v.
Paterson hip, Led., il the “place of ” test.

RESTATEMENT (FIRST) CONFLICT OF LAWS (1934)
§5332 & 358

$332. The law of the place of contracting determines the validity and effect of a

Ppromise with respect to

{a) capacity to make the contract:

{b) the necessary form, if any, in which the promise must be made;

(c) the mutual assent or consideration, if any, required to make a promise bind-
ing

(d) any other requirements for making a promise binding;

(e) fraud, iHlegality, or any other circumstances which make a promise void or
voidable;

{f) except as stated in §358, the nature and extent of the duty for the perfor-
mance of which a party becontes bound;

(g) the time when and the place where the promise is by its terms to be per-
formed;

{(h) the absolute or conditional character of the promise.

§358. The duty for the performance of which a party to a contract is bound will

be d.lscharged by compliance with the law of the place of performance with respect

(a) the manner of performance;

(b) the time and locality of performance;

{c) the person or persons by whom or to whom performance shall be made or
rendered;

{d) the sufficiency of performance;

(e) excuse for non-performance.

T 225, Restatement (Firss) Conflict of Laws §332 (1934) {“The law of the place of contracting deter-
roines the validity and effect of 2 promise. 7).

226. Pritckard v. Nortan, 106 U.S. 124 (1882); Restatemsent (First) Conflict of Laws §358 {1934).

227. Pritchard v. Norton, 106 US. 124 (1882); supra pp. 653-55.
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MILLICEN v, PRATT
125 Mass. 374 (1878)

The plaintiffs are partners doing busme;s in Portland, Maine, undey the firm

neene of Deering, Milken & Co. Th
of Daniel Pratt. and both have always resided in Massachusetts. In 7870 Dm_le] who
was then doing business in Massachusctts, applied to the plaintiffe ot Porthand for
credit, and they required of him, as a condition of granting the same, a guaranty
from the defendant to the amount of five hundred doilars, and accordingly he pro-
cured from his wife the following insqument:

Portland, January 29. 1870. In consideration of one dollar paid by Deering,

Milliken & Co., receipt of which is here by acknowledged, 1 guarantee the

payment to them by Daniel Pratt of the sum of five hundred dollars, from

timme to timne as he may want — this o be continuing guaranty. Sarah A,

Pratt,

This instrizment was executed by the defendant two or three days after its date,
at her home in Massachusetts, and there delivered by her to her husband, who sent it
by mail from Massachusetts to the plaintiffs in Portland; and the plaintiffs received it
from the post office in Portland carty in February, 1870,

The plaintiffs subseqaently sold and delivered goods to Daniel from time to time
until October 7, 1871, and charged the same to him, and, if competent, it may be
taken to be true, that in so doing they relied upon the guaranty. Between February,
1870, and September 1, 1871, they sold and defivered goods to him on credit to an
amount largely exceeding $500, which were fully settled and paid for by him. This
action is brought for goods sold from September 1, 1871, to October 7, 1871, inchn-
sive, amounting to $860.12, upon which he paid $300, leaving a balance due of
$560.12. The one dollar mentioned in the gnaranty was not paid, and the only con-
sideration moving to the defenidant therefor was the giving of credit by the phumtiffs
to her husband. Some of the goods were sclected personally by Daniel at the plain-
tiff's store in Portland, others were ordered by letters mailed by Daniel from
Massachusetts to the plaintiffs at Portland, and all were sent by the plaintiffs, by
express from Portland to Daniel in Massachusetts, who paid all express charges. The
parties were cognizant of the facts.

By a statute of Maine, duly enacted and approved in 1866, it is enacted that “the
contracts of any married woman, made for any lawful purpose, shall be valid and
binding, and may be enforced in the same manner as if she were sole.” ... Payment
‘was duly demanded of the defendant before the date of the writ, and was refused by
her. The Superior Court ordered jud for the defend and the plaintiffs
appealed o this court.

GRAY, C. J. The gencral rule is that the validity of a contract is to be determined
by the Iaw of the state in which it is made; if it is valid there, it is deemed valid every-
where, and will sustain an action in the courts of a state whose laws do not permit
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such a contract. Even a contract sxpressly prohibited by the statutes of the state in
which the suait is brought, if not in #tself inmoral, is Tet nec ually
deemed so mvalid that the comity of tue state, as administered by its courts, will
refuse to entertatn on such a contract made by one of its own cifizens
abroad in a state the Iaws of which permit it

I the contract is compleied in another state, it iimkes no differenc

dary line befween the two states. As was said by Lord Lyndhuorst, *1
2iid, send down my agent to Scotland, and he makes contracts for me
e as i 1 myself went there and made them.” Pamison v. Mills, i
So if a person residing in this stabe signs and wansmits, sither by
a messeager or throngh the post 2 persen fu another state, a wriilen <on
tract, which reguires na special forms or solemuities in its execution, and no signa-
ture of the person to whom it is addressad, and Is assemted 1o and acted ox by him
there, the coniract is made there, just as if the writer personafly took the executed
contract into the other state, or wrote and signed it there; and it is no objection to
the maintenance of an action thereon here, that such a contract is prohibited by the
Iaw of this Commonwealth.

The guaranty, bearing date of Portland, in the State of Maine, was executed by
the defendant, a married woman, baving her home in this Commonwealth, as collat-
exal security for the Yiability of her husband for goods sold by the plainiiffs to him,
and was sent by her through him by mail to the plaintiffs at Portland. The sales of the
goods ordered by him from the plaintiffs at Portlmd, and there dclivered by them to
‘iim in person, or 1o a carrier for him, were made in the State of Maine. The contract
between the defendant and the plamtiffs was complete when the guaranty had been
received and acted om by them at Portland, and not before. It must therefore be
treated as made and to be performed in the State of Maine.

The law of Maine authorized a married woman to bind herself by any contract
as if she were ied. The law of as then existing, did not allow
her to enter info a contract as saxety or for the accommodation of her husband or of
any third person. ._ Since the making of the contract sued on, and before the bring-
ing of this action, the law of this Commonwealth has been changed, 50 as to enable
married women to make such contracts. The question therefore is, whether a contact
made in another state by a married woman derniciled here, which 2 marcied woman
was not at the time capable of making under the Iaw of this Commonwealth, but was
then allowed by the law of that state to make, and which she could not lawfully make
in this Commeonwealth, will sustain an action against her in onr courts.

It has been ofien stated by commentators that the law of the domicil, regulating
the capacity of a person, accompanies and governs the person everywhere. But this
staternent, in modern times at keast, is subject to many qualifications; and the opin-
jons of foreign jurists upon the subject the principal of which are collected in the
treatises of Mr. Justice Story and of Dr. Francis Wharton on the Conflict of Laws, are
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too varying and contradictory to control the general current of the English and
American authorities in favor of holding that a contract, which by the law of the
place is recognized as lawfully made by a capable person, is valid everywhere,
although the person would not, under the law of his domicil, be deemed capable of
making it. ...

‘The principal reasons on which continental jurists have maintained that person-
al Taws of the dommicil, affecting the status and capacity of all inhabitants of a particu-
far class, bind them wherever they go, appear to have been that each state has the
rightful power of regulating the status and condition of its subjects, and, being best
acquainted with the circumstances of climate, race, character, manners and customs,
can best judge at what age young persons may begin to act for themselves, and
whether and how far married women may act independently of their husbands; that
laws limiting the capacity of infants or of married women are intended for-their pro-
tection, and cannot therefore be dispensed with by their agreement; that all civilized
states recognize the incapacity of infants and married women; and that a person,
dealing with either, ordinarily has notice, by the apparent age or sex, that the person
is likely to be of a class whom the laws protect, and is thus put upon inquiry how far,
by the law of the domicil of the person, the protection extends,

On the other hand, it is only by the comity of other states that laws can operate
beyond the limit of the state that makes them. In the great majority of cases, especial-
ly in this country, where it is so common to travel, or to transact business through
agents, or to correspond by letter, from one state to another, it is more just, as well as
more convenient, to have regard to the law of the place of the contract, as a uniform
rule operating on all contracts of the same kind, and which the contracting parties
may be p d to have in ion when making their contracts, than to
require them at their peril to know the domicil of those with whom they deal, and to
ascertain the law of that domicil, however remote, which in many cases could not be
done without such delay as would greatly cripple the power of contracting abroad at
all...

It is possible also that in a state where the common law prevailed in full force, by
which a married woman was deemed incapable of binding herself by any contract
whatever, it might be inferred that such an utter incapacity, lasting throughout the
joint lives of husband and wife, must be considered as so fixed by the setiled policy of
the state, for the protection of its own citizens, that it could not be held by the courts
of that state to yield to the law of another state in which she might undertake to con-
tact. But it is not true at the present day that all civilized states recognize the absolute
incapacity of married women to make contracts. The tendency of modern legislation
is to enlarge their capacity in this respect, and in many states they have nearly or
quite the same powers as if unmarried. In Massachusetts, even at the time of the
making of the contract in question, a married woman was vested by statute with a
VEry extensive power to carry on business by herself, and to bind herself by contracts
with regard to her own property, business and earnings, and, before the bringing of
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the present action, the power had been extended 50 as to include the making of all
kinds of contracts, with any person but her husband, as if she were unmarried. There
is therefore no reason of public policy which should prevent the maintenance of this
action.

LOUIS-DREYFUS v. PATERSON STEAMSHIPS, LTD.
43 F.2d 824 (24 Cir. 1930)

L. HAND, CIRCUIT JUDGE. The libellants at Duluth shipped a parcel of wheat
upon two ships of the respondent and received in exchange bills of lading, Duluth to
Montreal, “with transshipment at Port Colbourne, Ontario.” These ¢. "tained an

:ption for “dangers of navigation, fire and collision,” but nothing further which is
here relevant. The respondent exercised its right of reshipment, unloaded the wheat
at Port Colbourne, stored it in an elevator, and reloaded thirty-five thousand bushels
in another ship, the Advance, belonging to onc Webb, chartered by the respondent’s
agent, the Hall Shipping Company, for that purpose, This ship safely carried her
cargo until she reached the entrance to the Cornwall Canal in the St. Lawrence River,
where she took the ground, stove in her bottom and sank. The suit is for the resulting
damage to the wheat.

The respondent defended on the ground that the sirand, not being due to any
fault in management, was a danger of navigation, Failing this, it relied upon the
Harter Act {46 U.S.C. §§190-195) and the Canadian Water-Carriage of Goods Act
(9-10 Edward VII, Chap. 81), which covers among other ships those “carrying goods
from any port in Canada to any other port in Canada” (§3). It requires every bili of
lading “relating to the carriage of goods from any place in Canada to any place out-
side Canada” to recite that the shipment is subject to the act (§5), and, like §3 of the
Harter Act (46 U.S.C. §192) provides that “if the owner of any ship transporting
merchandise or property from any port in Canada exercises due diligence to make
the ship in all respects seaworthy and properly manned, equipped and supplied, nei-
ther the ship, nor the owner, agent or charterer” shall be liable “for faults or errors in
navigation or in the management of the ship” (§6). The respondent tried to prove
that the Advance was seaworthy, and was therefore within both statutes, ...

‘We shall assume arguendo that §3 of the Harter Act did not cover the case. ...
We pass the point that the bills of lading did not incorporate that statute; §5 only
requires such a recital in case of a shipment from a Canadian, to an outside, port,
and apparently even in those cases it is only directory. Verbally at least §6 covered
the situation; the Advance was “transporting goods” “from” a Canadian port, and
the respondent was the charterer, as we have said.

The important question is whether we should look to Canadian law at afl. Here
is a contract of carriage, made in Minnesota without any relevant exceptions, to be
performed partly in the United States and partly in Canada; the carrier fails in per-
forming that part of it which is to take place in Canada he does not safely transport
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the grain from the entrance of the canal to Montreal. The law of the place of that
performance excuses him for those faults in navigation which have caused the loss.
Does that law control? Liverpool, etc., Co. v. Phoenix Ins. Co., 129 U.S. 397, decided
that the validity of a provision in a contract of carriage, limiting the carrier’s com-
mon-law duty, was te be determined by the law of the place where the contract was
made, and this is well-setded law, [Restatement (First} Conflict of Laws §366 {Tent.
Draft No. 4)], even when the parties expressly stipulate that all questions shall be
decided according to some foreign law, which would require a different result.
Oceanic Steam Nav. Co. v. Corcoran, 9 F.2d 724. It is of course only an instance of the
wsusl rule that the Inw of the place where promiscs are made determines whether
they create a contract (Restatement (First) Conflict of Laws §353 (Tent. Draft No. 4));
that law alone attaches any legal consequences to acts within its territory.

On the other hand, it is always said that as to matters of performance the law of
the place of performance controls, Andrews v. Pond, 13 Pet. 65, 78; Scudder v. Union
National Bank, 92 U.S. 408, though in application the boundaries of this doctrine are
not easy 1o find, as the last two cases cited illustrate very well. An exchange of mutual
promises, or whatever other acts may create a contract for fature performance, do
not put the obligor under any immediate constraint, except so far as the doctrine of

] y breach d ds. A present obli arises only in the sense that it is
then determined that when the time for performance arrives, his conduct shall not
be open to his choice. For the present nothing is required of him; he can commit no
fault and incur no liability. When the time comes for him to perform, if he fails, the
law requires him to give the equivalent of the neglected perfc that compul-
sion is the sanction imposed by the state and the measure of the obligation. The
default must indeed be at the place of performance, but the promisor need not him-
self be there, nor may he there have any property to respond. In such cases it is
impossible to say that any liability arises under the law of that place where the
promisor chanced to be at the time of performance, especially if such a doctrine were
extended to all places where he has any property. In the interest of certainty and uni-
formity there must be some definite place fixed whose law shall control, wherever the
suit arises. Whether the place of performance is chosen because of the likelihood that
the obligor will be there present at the time of performance, or — what is nearly the
same thing — because the agreement presupposes that he shall be, is not important.
All we need say here is that the same law which determines what liabilities shall arise
upon nonperformance, must determine any excuses for nonperformance, which are
no more than exceptions to those liabilities. ...

In the case at bar, the Canadian law says that performance of the contract of car-
riage, as respects navigation, shall be excused if the owner uses due care to examine
his ship and make her fit for her voyage, to man and victual her and the like. The
conduct so specified is thus made an excuse for his faiture to carry the goods safely to
their destination as he has promised to do. That is exactly like any other excuse for
such failure; delay is as much a breach as default; payment not specified is no pay-
ment; delivery to another, no delivery.
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1t is indeed possible to say that any excuse for performance is a condition upon
the nudertaking, written into, and so a part of, the original promise. Courts which
‘have insisted that the parties must be found in some way to have selected foreign law
to control their rights, have so reasoned as to the law of the place of performance.
‘We think that the imputation of any such intent is a fiction. It is quite true that civi-
tized law will generally make part of their obligations whatever the parties choose to
incorporate into their promises, foreign law like anything else. 1t is also true that if
the parties have specified that performance shall be subject to certain excuses, the law
of the place of performance will accept those excuses; that is no more than saying
that the contract defined the performance. But the parties cannot select the law
which shall control, except as it becomes a term in the agreement, like the by-laws of
a private association. When they have said nothing, as here, the local law determines
what shall excuse perfor...ance ex proprio vigore; the parties do nothing about it. An
American contract carties with it none of the immunity of the sovereign which creat-
ed it; Canadian law reaches it and Canadian contracts indifferently. ...

So far as written into the documents the {Harter] Act became a part of the con-
tract, but no further. In no case did it appear that the default in performance took
place in the United States, where alone §3 of the Harter Act (46 U.5.C. $192) was in
force. Nor would it make any difference though we ourselves enforced the Act out-
side the United States in cases where it was not incorporated in the shipping docu-
ments, Whatever might be thought of that as law, if we did it, it would not affect the
propriety of our recognizing the Canadian Act here. Were it not for §3 of our own
Harter Act, we might indeed have to consider whether such an excuse for perfor-
mance would so far answer our ideas of sound policy that we should accept the
Canadian statute. But that statute was apparently drafted closely to conform to our
own, and we can of course have no compunctions in taking it as the model of those
liabilities which we will recognize. For this reason a provision in the bill of Jading
incorporating the Canadian Act by reference or at large, would not fall under the ban
of Liverpool, etc., Co. v. Phoenix Insurance Co., or The Kensington, 183 US. 263. On
the other hand, the bill of lading might have expressly repudiated both the Harter
Act and its Canadian progeny, and fixed the liability of the carrier as at common law
or even as that of an unconditional insurer. We will not say that either statute would
have p d the of those stipulati but this would be because

under Canadian law the stipulated performance would then have been so modified
that the statute did not excuse it, and because that result did not offend our local pol-
icy. When the parties have not so expressed themselves performance and excuses for
nonperformance depend upon Canadian law, ...

Notes on First Restatement, Milliken, and Louis-Dreyfus
1. Basis for place of comsracting rule. What was the rationale for §352’s “place of contracting” rule?
Consider ing excerpt from Story's C: i
Generally speaking, the validity of a contract s 10 be decided by the law of the place, where itis
‘made. It valid there, it is by the generat law of nations, jure gentiusm, beld valid every where, by
the tacit or implied coasent of the partics. The rule is founded, not merely in the convenience,
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but in the necessities, of nations; for otherwise, it would be impraciicable for them to carry on

an extensive intercouirse and commerce with cach other. The whole systems of agencies, of

purchases and sales, of mutual credits, and of transfers of negotiable instruments, rests on this

foundation; and the nation, which should zefuse to acknowledge the common principles,
would soon find its whole comnsercial intercourse reduced to a state, Iike that, in which it now
exists among savage tribes, among the barbacous nations of Sumatra... . Story, Commentaries

on the Conflict of Laws §242 (2d ed. 1841).

For 2 more categorical justification of the “place of contracting” rule, see Beale, What Law Governs the
Validiy of a Contract, 23 Harv. L. Rev. 260, 267 (1905) (to “make the hw ufthe Place of performance
govern the act of 1pt to give that fa

2. Does the Wo/mwn&mmwmdwbnmmusmwm»
soned, that the “place of contracting” rule provides cerwinty?

(a) Determining the “place of contracting.” The “place of contracting” rule initially requires identify-
ing the state in which a contract was made — which in furn requires reference to the substantive contract
Iaw of the forum (.r some other state). Restatement (First) Conflict of Laws §311, comment d {1934). Of
course, different states will have different substantive rules of contract laws that means that the “place of
contracting” rule will produce different results in differertt forums, because the same conrse of conduct
will result in a cantract being formed {or ot formed) in different places when d.lEercm substantive rufes
of contract law are applied. For cxample, where duct occuss in sev-
eral different states, 2 contract can easily be found 1o have been made in each of lhc different states when
different substantive rules of contract law are applied. See Cook, “Contracts™ and the Conlict of Laws, 31
IUL L. Rev. 143, 158-63 {1936).

What defines the “place of contracting™ Consider the definition contained in First Restatetent
311, comment d, Jooking to “the place of the principal event, if any, which, under the general law of
Contracts, would result in 2 contract.” What definition is used in Milliken? Note the court’s reliance on the
place where the contract “was complete.”

(b) Distinguishing “perfyrmance” from “contrarting” The First Restatcrment also provided, in $358,
that certain issues of cantract would be governed by the place of performance, rather than the place of
contracting, ‘This is Hlustrated by Louis-Dreyfis. In particular, the manner, time, sufficiency, and other
aspects of performance would generally be governed by the law of the place of performance. Why is this?
Note that, whatever its ion, the sub-rule i) further inty into the First
Restatemtent’s approach to contract choice of law. Consider the following cacerpt from comment c to
Restasernent (First) Conflict of Laws $332 (1934):

A difficult problem is presented in deciding whether a question in a dispute concerning s con-

tract is one invalving the creation of an obligation or performance thereof, There is no distinc-

tion based on logic alone between determining the creation of the contsact and the rights and

duties thereunder on the one hand, and its performance on the other, ... The point at which

intiation ceases and performance begins is not x point which can be fixed by any rule of Iaw of
universal application in all cuses. Like all questions of degses, the sobution must depend upon

the circumstances of each case and must be governed by the exercise of judgment.

Did the issue in Lowis Dreyfits concern performance (under §358) or the validity and effisct of the
parties’ agreement {under §332)? Note §332(f).

3. Milliken v. Pratt — application of place of contracting rule. Where was the guaranty contract in
Milliken signed? Where did Milliken say that the guaranty contract was tades Wiy? Suppose that the case
had involved slightly different facts — for example, the seller delivered the goods itself to the buyer in
Massachusetts, rather than handing them over to an “express™ mmmny,wmamhmdungamw
place of contracting? If so, is the place i likely consistent resilts?

4, Milliken v. Pratt — capacity and velidity. Mi apply law of capacity,
instead applying Maine Jaw of contractual validity. Why wasn't Musachuseﬂs Iaw applicable? Consider
the Court’s reply:

1t is maore just, as well as more coxvenient, to bave tegard to the kaw of the place of the con-

tract, as a uhiform rule operating on 2ll contracts of the same kind, and whickh the comracting

parties may be presumed to have in contemplation when making their contracts than o
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know the domicile of those with whom they deal, and to ascertain

the law of that dammk, Bowever remote. ...

Ts this persuasive? Is it casier to consult the Iawc(upam’sphcc of domicile, or to attempt 1o ascerfain the
Jaw of the place of contracting?

Suppasc that the laws in Milliken were reversed: suppose that Massachusetts law had granted Ms.
Pratt the cavacity to eater into the guarantee, but that Maine had denied her that power. How would
Milliken have decided that case? What would a straightforward application of the “plce of contracting”
test suggest?

5. Milliken v. Pratt — interest analysis. How would Milliken have been decided under Currie’s Inter-
est analysis? See supra p. 649. How would the bypothetical, discussed in the preceding note where

Maine laws

6. Law governing capacity to conract, What law shoud govern a party’s capacity to contract?

(a} Traditional rule. First Restatenent $333 previded that *[1Jue law of the place of contracting deter-
wnines the capacity to enter into a contract.”

(b) Contemporary nule. In contrast, as discussed below, contemporary chaice of law rules geaerally
subject Issues of capacity to d:ccamrsdmg party’s domicile: “The capacity ofa party to contract wilt usu-
ally be upheld if he bas such cags Iaw of the state of his domicile.” (Second)
(.onﬂaa«rfla»s §198(2} (1971) wlm i the cationale for $198(2)2

The “place of performance” rule. First Restatemenz §358 and Louis-Dreyfus provide that a party’s
paformanoe obligations are governed by the “law of the place of perfornsance,” rather then the place of
consracting. What ks the rationale for the rale that the place of performance governs issues relating to the
perforance of a contract? Is it based upon concerns about interfering with the territorial sovereignty of
the place where performance oecutred? Note that most issues retating to performance — such as timing,
place, manner, and sufficiency — could readily be resoived by private agreement (and often are). Is a
staze’s territorial sovereignty affected when foreign law fills in gaps of this sort In the parties’ agreement? Is
the place of performance rule based upon the parties’ likely expectationst

8. Lovis Dreyfus — dhoice of law clauses and place of performance rule. Gonsider the application of
the place of performance rule in Louis Dreyfus. Consider how Louis-Dreyjiss discusses the relationship
between choice of law agreements and the “place of performance” rule. Suppose that the paries had
agreed that “all questions shall be decided according to™ the laws of some place other than Canada.
According 1o Louis-Dreyfus, would the pacties’ chosen law have displaced Canadian ko with respect to
excuses for non-performance? How would Second Restaterent §187 xesotve the foregoing issue?

‘Was it likely that the partics expected their performance in Canada to be governed by Canadian law,
when they entered into a contract in the United States? Suppose that, contrary to US. law, Ganadian law
‘had imposed the equivalent of steict liability on the vesscl owner: reasonahle care would not be a defense
to non-performance. Would that affect analysis?

9. Depecage. The term depecage refers to the application of different laws to different issues arising
with xespect to a single contract or tott. Restasemsent (Second) Conflict of Laws §138, comment d (1971).
Sections 332 and 358 of the First Restatemens are a form of depecage. Is this a sensible way to deal with
choice of law problems? Is it likely that the parties expect different laws to apply to different aspects of
their contractual relations?

3. Contemporary Approach to Choice of Law Governing. Contracts in the
Absence of Choice of Law A “Most Signifi

The First Restatement’s rules regarding the choice of law applicable to contracts
encountered the same sorts of criticism that traditional tort rules met. Indeed, Cusrie
demonstrated the application of interest analysis by means of Milliken v, Pratt and
hypotheticals derived from married women’s contracts 228

A number of contemporary U.S. authorities have abandored the “place of con-

urrie, Married Wormen’s Contracss, 25 U, Chi. L. Rev. 227 (1958}
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tracting” rule of the First Restatement 229 A leading example of this trend is the
Second Restatement, which applies the “most significant relationship” test to con-
tracts. Section 188 of the Restatement provides that, in the absence of an effective
choice of law by the parties, “the rights and duties of the parties with respect to an
issue in contract are determined by the local law of the state which, with respect to
that issue, has the most significart relationship to the ransaction and the parties.”

Although there has been considerable erosion of the First Restatement, there is
litde i or uniformity among porary U.S. choice of law decisions
involving comtracts. That is in part because of “the many different kinds of contracts
and of issues involying contyacts and ... the many relationships a single contract may
have to two or more states.”?3 In part, however, it is also because lower courts have
simply not been able to agree upon any consistent approach to choice of law issues
relating to contract.

A substantial number of lower U.S. couris — approximately 25 — have fol-
lowed the “most significant relationship” analysis of §188 of the Restatement
Second23! Another substantial number of state courts — approximately cleven states
— have continued to follow the First Restatement’s “place of contracting” and “place
of performance” standards.?32 A few states have adopted some variation of interest
analysis,233 while other states appear to be undecided or eclectic in their approach.234

These analytical differences are sometimes said to conceal a more fundamental
consistency of result. Several commentators have remarked that the trend among
contemporary lower U.S. courts is to apply that law which will uphold the parties’
agreement. “[T]here is a distinct tendency to apply a law that will uphold the con-
tract provided the parties are not of widely disparate bargaining power and the state
of the validating law has substantial contacts with the transaction.”235

Consider the following materials, which illustrate some of the contemporary
approaches to the choice of law applicable to contracts. The approach of the Second

225. ides, Choice of Law in the American Courss in 1994; A View “From the Trenghes,” 43
Am. J. Comp. L. 1, 3 (1995) {only 11 states have not abandoned First Restatement in vontract disputes);
Symeonides, Choice of Law in the American Courts in 1993 (and in the Six Previous Years), 42 Am. J. Comp.
1. 599, 606-10 (1994).

230. Restaternent {Second) Conflict of Laws Chapter 8, Intro. Note (1971).

231. See Symeonides, Choice of Law in Americar: Courts int 1994: A View “From the Trenches,” 43 Am.
J.Comp. L. 1, 3 (1995) (listing 26 states a5 foliowing Restatemtent Second in Contracts Cases).

232. Symeonides, Choice of Law in Ametican Cousts in 199¢: A View “From the Trenches,” 43 Am. }.
Comp. L. 1, 3 {1995) 11 states apply First Restatement in contracts cases); Symeonides, Choice of Law i
the American Courss in 1983 (and in the Six Previous Years), 42 Am. J. Comp. L. 599, 608-10 (1994).

233, Symeonides, Choice of Law in the American Courts in 1993 (and in the Six Previous Years}, 42
Am. J. Comp. L. 599, 608-10 (1994).

234. Symeonides, Choice of Law in American Cousts in 1994: A View “From the Trenches,” 43 Am. J.
Comp. L. 1, 3 (1995); Symeonides, Choice of Law in the American Courts in 1993 (and in the Six Previous
Years), €2 Am.J. Comp. L. 599, 608-10 (1994).

235. Reese, American Trends in Private International Law: Academic and Judicial Maripulation of
Choice of Law Rules in Tort Cases, 33 Vand. L. Rev. 717, 737 (1580).
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Restatement is set forth in §188 and §206. Also consider Lilienthal v. Kaufman, whick
applies a version of interest analysis,

RESTATEMENT (SECOND) CONFLICT OF LAWS (1971)
$5188 & 206

§188. {1) The sights and duties of the parties with respect to an issue in contract
are determined by the local law of the state which, with respect to that issue, has the
most signi Jationship to the ion and the parties under the principles
stated in §6.

{2) In the absence of an effective choice of law by the parties (see §187), the con-
tacts to be taken into account . applying the principles of §6 to determine the law
applicable to an issue include:

(a} the place of contracting,

(b) the place of negotiation of the contract,

(c) the place of performance,

{d) the location of the subject matter of the contract, and

(e) the domicil, residence, nationality, place of incorporation and place of

business of the parties.

These contacts are to be evaluated according to thelr refative importance with respect
to the particular issue.

(3} If the place of negotiating the contract and the place of performance are in
the same state, the local law of this state will usually be applied, except as otherwise
provided in §§189-199 and 203.

$§206. Issues relating to details of performance of a contract are determined by
the local Jaw of the place of performance.

LILIENTHAL v. KAUFMAN
395 P24 543 (Ore. 1964)

DENECKE, JUSTICE. This is an action to collect two promissory notes. The
defense is that the defendant maker has previously been declared a spendthrift by an
Oregon court and placed under a guatdianship and that the guardian has declared
the obligations void. The plaintiff’s counter is that the notes were executed and deliv-
ered in California, that the law of California does not recognize the disability of a
spendthrift and that the Oregon court is bound to apply the law of the place of the
making of the contract. The trial court rejected plaintiff's argument and held for the
defendant.

This same defendant spendthrift was the prevailing party in our recent decision
in Olshen v. Kaufinan, 385 P.2d 161 (Or. 1963). In that case the spendthrift and the
plaintiff, an Oregon resident, had gone into a joint venture to purchase binoculars
for resale. For this purpose plainiiff had advanced moneys to the spendthrift. The
spendthrift had repaid plaintiff by his personal check for the amount advanced and
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for plaintiff's share of the profits of such venture. The check had not been paid
because the sperdthrift had had insufficient funds in his account. The action was for
the unpaid balance of the check. The evidence in that case showed that the plaintiff
had been unaware that Kaufman was uader a spendthrift guardianship. The
guardian testified that he knew Kaufman was engaging in some business and had
bank accounts and that he had admonished him to cease these practices; but he

could not control the spendthrift.
The statute applicable in that case and in this one is ORS 126.335:
After the appoi of a guardian for the spendthrift, all contracts,

except for necessaries, and all gifts, sales and transfers of real or personal

estate made by such spendthrift thereafter and before the termination of the

guardianship are voidable. ...

We held in that case that the voiding of the contract by the guardian preciuded
recovery by the plaintiff and that the spendthrift and the guardian were not estopped
t0 deny the validity of plaintiff's claim. Paintiff does not seek to overturn the princi-
ple of that decision but contends it has no application because the law of California
governs, and under California jaw the plaintiff's claim is vafid.

The facts here are identical to those in Olshen v. Kaufman, except for the
Californian locale for portions of the transaction. The notes were for the repayment of
advances to finance another joint venture to sell binoculars. The plaintiff was unaware
that defendant had been declared a spendihrift and placed under guardianship. The
guardian, upon demand for payment by the plaintiff declared the notes void. ...

Before entering the choice-of-law area of the general field of conflict of laws, we
must determine whether the laws of the states having a connection with the contro-
versy are in conflict. Defendant did not expressly concede that under the law of
California the defendant’s obligation would be ible, but his counsel did state
that if this proceeding were in the courts of California, the plaintiff probably would
recover. We agree. ..

Defendant contends that the law of California should not be applied in this case
by the Oregon court because the invalidity of the contract is a matter of remedy,
rather than one of substance. Matters of remedy, procedure, are governed by the law
of the forum. What is a matter of substance and what is a matter of procedure are

difficult ions to decide. berg states the distinction as follows:
“procedural rules should be classified as those which concern methods of presenting
to a court the operative facts upon which legal relations depend; substantive rules,
those which concern the legal effect of those facts after they have been established
Stumberg, Principles of Conflict of Laws 133 (3d ed.). Based upon this conventional
statement of the distinction, it is obvious that we are not concerned with a procedur-
al issue, but with a matter of substantive law.

Plaihtiff contends that the substantive issue of whether or not an obligation is
valid and binding is goverred by the law of the place of making, California. This
court has repeatedly stated that the law of the place of contract “must govern as to
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the validity, interpretation, and construction of the coniract.” Jamieson v. Potts, 105
P. 93,95 (1910}. Restatement (First) Conflict of Laws $332, so announced and specifi-
cally stated that “capacity to make the contract” was to be determined by the law of
the place of contract.

This principle, that Jex Joci contractus must govern, however, has been under
heavy attack for years. The strongest criticism has been that the place of making fre-
quently is completely fortuitous and that on occasion the state of making has no
interest in the parties to the contract or in the performance of the contract ... As a
result of this long and powerful assault, the principle is no longer a cornerstone of
the law of contlicts. There is no need to decide that our previous statements that the
law of the place of contract governs were in error. Our purpose is to state that this
portion of our decision is not founded upon that principle because of our doubt that
it is correct if the only connection of the state whose law would govern is that it was
the place of making.

In this case California had more connection with the transaction than being
merely the place where the contract was executed. The defendant went to San
Francisco to ask the plaintiff, a California resident, for money for the defendant’s
venture. The money was Joaned to defendant in San Prancisco, and by terms of the
note, it was to be repaid to plaintiff in San Francisco. On these facts, apart from fex
Joci contractus, other accepted principles of conflict of laws lead to the conclusion
that the law of California should be applied

There is another conflict principle calling for the application of California law
— ... the application of the law which upholds the contract. Ehrenzweig calls it the
“Rule of Validation,” A. Ehrenzweig, Conflict of Laws 353 (1962). ... The “rule” is
that, if the contract is valid under the law of any jurtsdiction having significant con-
nection with the contract, i.e., place of making, place of performance, etc., the law of
that jurisdiction validating the contract will be applied. This would also agree with
the intention of the parties, if they had any inteniions in this regard. They must have
intended their agreement to be valid. ...

‘Thus far all signs have pointed to applying the law of California and holding the
contract enforceable. There is, however, an obstacle to cross before this end can be
logically reached. In Olshen v. Kaufman, we decided that the law of Oregon, at least
as applied to persons applied domiciled in Oregon confracting in Oregon for perfor-
mance in Oregon, is that spendthifts” contracts are voidable. Are the choice-of-Jaw
principles of conflict of laws so superior that they overcome this principle of Oregon
Jaw?

To answer this question we must determine, upon some basis, whether the
interests of Oregon are so basic and important that we should not apply California
law despite its several intimate ions with the tr ion. The traditional
method used by this court and most others is framed in the terminology of “public
policy.” The court decides whether or not the public policy of the forum is so strong
that the law of the forum must prevail although another jurisdiction, with different
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{aws, has mote and closer contacts with the transaction. Indluded in “public policy”
we must consider the econottic and social interests of Oregon. When these factors
are included in a consideration of whether the law of the forum should be applied
this traditional approach is very similar to that advocated by many legal scholars.
Currie, Selected Essays on the Conflict of Law 64-72 (1963). ..

The difficulty in deciding what is the fundamental law forming a comezstone of
the forum’s jurisprudence and what is not such fandamental law, thus allowing it to
give way to foreign faw, is caused by the lack of any even remotely objective stan-
dards. ... However, as previously stated, if we include in our search for the public pol-
icy of the forum a consideration of the various interests that the forum has in this lit-
igation, we are guided by more definite criteria. In addition to the interests of the
forum, we should consider the interests of the other jurisdictions which have some
connection with the transaction.

Some of the interests of Oregon in this litigation are set forth in Olshen v.
Kaufman. The spendthrift’s family which is to be protected by the establishment of
the guardianship is presumably an Oregon famity. The public authority which may
be charged with the expense of supporting the spendthrift or his family, i he is per-
mitted to go unrestrained upon his wasteful way, will probably be an Oregon public
authority, These, obviously, are interests of some substance. Oregon has other inter-
ests and policies regarding this matter which were not necessary to discuss in Olshen.
As previously stated, Oregon, as well as all other states, has a sirong policy favoring
the validity and enforceability of contracts. This policy applies whether the contract
is made and to be performed in Oregon or elsewhere. The defendant’s conduct, —
borrowing money with the belief that the repayments of such loan could be avoided
— is a species of fraud. Oregon and all other states have a strong policy of protecting
innocent persons from fraud. ... It is in Oregon’s commercial interest to encourage
citizens of other states to conduct business with Oregonians. If Oregonians acquire &
reputation for not honering their agreements, commercial intercourse with
Oregonians will be discouraged. If there are Oregon laws, somewhat unique to
Oregon, which permit an Oregonian to escape his otherwise binding obligations,
persons may well avoid ial dealing with Oregonians. The sub of these
commercial considerations, however, is deflated by the recollection that the Oregon
Legislature has determined, despite the weight of these consideration, that a spend-
thrift’s contracts are voidable.

California’s most direct interest in this transaction is having its citizen creditor
paid. As previously noted, California’s policy is that any creditor, in California or
otherwise, should be paid even though the debtor is a spendthrift. California proba-
bly has another, although more intangible, interest involved. It is presumably to
every state’s benefit to have the reputation of being a jurisdiction in which contracts
can be made and performance be promised with the certain knowledge that such
contracts will be enforced. Both of these interests, parficlarly the former, are also of
substance.

We have, then, two jurisdictions, each with several close connections with the
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transaction, and each with a substantial interest, which will be served or thwarted,
depending upon which law is applied. The interests of nejther jurisdiction are clearly
more important than those of the other. We are of the opinion that in such a case the
public policy of Oregon should prevail and the law of Oregon should be applied; we
should apply that choice-of-law rule which will “advance the policies or interests of”
Oregon. Couuts are instruments of state policy. The Oregon Legislature has adopted
2 policy to avoid possible hardship to an Oregon family of a spendthrift and to avoid
Ppossible expenditure of Oregon public funds which might occur if the spendthrift is
required to pay his obligations. In litigation Oregon courts are the appropriate
instrument to caforce this policy. The mechanical application of choice-of-law rules
would be the only apparent reason for an Oregon court advancing the interests of
California over the equally valid interests of Oregon The prsent principles of con-
flict of laws are not ble to such mechanical ion. We hold that the
spendthrift law of Oregon is applicable and the plmnuﬁ cannot TecoOver.

GOODWIN, JUSTICE, DISSENTING. ... In the case before us, I believe that the
poticy of both states, Oregon and California, in favor of enforcing contracts, has been
Tost sight of in favor of a questionable policy in Oregon which gives special privileges
to the rare spendthrift for whom a guavdian has been appointed. The majority view
in the case at bar strikes me as a step backward toward the batkanization of the law of
contracts. Olshen v. Kauftmar held that there was a policy in this state to help keep
spendthrifts out of the almshouse. I can see nothing, however, in Oregon’s policy
toward spendthrifts that warrants iis extension to permit the taking of captives from
other states down the road to insolvency. I would enforce the contract.

Notes on Lilienthal and Second Restatement

1. Criticisi of traditional “place of contracting” rule. Liienthal xejected the First Restatement's “place
of contracting” test. Consider the criticisms of the traditional rule: it can be completely “fortuitous,” it
ignores the interests of states that are most affected by a transaction, and it gives effect to the law of states
with “nio interest” in the transaction. Are these petsuasive criticisms? Does’s the “place of contracting”
test provide predicrability and certainty, at least in most cases? Can't the real interests of other states be
deal with by the public policy exception?

2. Rules of idation. A number of {and some older) authori-
ties have adopted rules of so-called “alternative reference.” These rules permit a court to apply whichever
of the laws that are potentially applicable to a contract that will uphold the validity of the parties’ agree-
ment. Eg, A. Ebrenzweig, A Treatise on the Conflict of Laws 466 (1962) (*“Parties entering into a contract
upon equal terms intend their sgreement to be binding, and the law of conflict of faws will give effect to
their intent whenever it can do 50 under any proper law.”); R. Weintranb, Commentary on the Confiict of
Laws 397 {3d ed. 1986); Cooper v. Cherokee Village Develapmens Co., 364 SW2d 158 (Ask. 1963) (favors
“applying the law of the state that will make the contract valid, rather than void”). Lilienthal also cited the
“Rue of Validation,” although ultimately refusing to apply it. Consider again the result in Milfiken. Did it
involve considerations of this sort? What is the rationale far rule of validatios?

3. Legitimacy of rules of validation. Aze rules of alternative reference or validation acceptable in an
international conrext? Virtually ali nations now recognize private contracts and will enforce them. But
most nations also provide basic limits on the validity and enforceability of contracts; those imits serve
Important public policies such as the protection of individuals from duress or overreaching, and the pro-
tection of the public framm anticompetitive, corrupt, or otherwise undesirable agreements. Why is ii that a
U.S. court should refuse to give effect fo such public poficies — through the mechanism of applying rules
of alternative reference? What if the contract in question clearly has closer connections to a forcign state?
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Consider the Triad case. The New York court there refused fo enforce 3 contract because it was
invalid under Saudi law, notwithstanding the fact that it was vafid under New York law. Rules of valida-
tion would have produced the oppsite resuit, Should 2 U.S. court ignore Sand; public policy in order to
“vahdate” as many. agroemmts asitcan?

nd dationship™ test. Consider the choios of taw rule set forth

in §188 of the Second Rmmm ‘What does “most significant relationship” mean? In truly international

transactions, having multiple contacts with several states, how does one select the “most significant” rela-
tionship? Note that $188 is an example of depecage, proceeding on an isstie by Issue basis.

A significant number of state courts have 2dopted some variation of a “most significant relationship’
or “center of gravity” rest. Sez Symeonides, Choice of Law in American Cosrts in 1994 A View “From the
Trenches,” 43 Am. J. Comp. L. 1, 3 {1995) (listing 26 states as following Restatement Second in contracts
cases); suprapp. 673-74.

5. Lilienthal — public policy in choice of law governing contracts. Lilienthel invoked Oregon public
policy to prevent application of Californiz faw. The coust acknowledged the “lack of any even remotely
objective standards” for defining public policy, Consider the various Oregon public policies that Lilienthial
identifies, and the court’s ultimate conclusion that Oregon’s legislature had incorporated these various
policies into 2 spendthrift law. Is the Oregon spendihuife law appropriately characterized as stating publi
policy? Why is it that Oregon's public policies invalidating contracts by spendihrifis ottweigh other
Oregon public policiest

Consider Liientha's analysis of competing Oregon and California public policies. How can a court
meaningfully weigh one state’s policies or inferests against thase of another state? Is it inevitablc that
courts will be parochially biased in favor of local public policies? Compare the attention that Iilienthal
devotes 1o Oregon’s public policies to that devoted to California’s policies. Note which policy ultimately
prevails. Recall the doubts about parochiat bias under $403's interest-balancing analysis. See supra 532-93.

Compare the Liljerthal result to that which would obtain under §332 of the First Restatement. See
supra pp 664-73.

Lilienthal

Ficati 3 is. The final few f Lilie a form of
interest analysi, Indeed, the const uitiraately- appears (o rely on Curric’s rule that the forur’s interests are
to be preferred over foreign interests. Consider the wisdom of Lifienthal's appfication of interest analysis.
Compare the result in Lilienthal to that in Millkers; which case is the wiser resuit! Which case is more like-
ly o promote a predictable and fair commercial environment? How would Lifienthal have been decided
under the rules of alternative reference set forth sbave? How would Lilienthal have been decided under
$188 of the Second Restatemens? Recalt §198(2} of the Second Restatement and its rules regarding capacity
to contract. See suprap. 673

How would Currie have decided Liienthak Does the case involve a "true conttict™ Would it be pos-
sible to adopt a restrained interpretation of Oregon’s policies, o as to confine those policies to borrowing.
within Oregon, thereby revealing a false conflict and permitting application of California’s law?

. Criticism of Lilicuthal's applicarion of interest analysis. Consider the dissent’s remark in Lilienzhal
that the court's decision is “a step backward toward the balkanization of the law of contracts.” What is
meant by “balkanization™ How docs the Litienthal result affect California’s intevests? How would Triad be
decided under the Lilienthal analysist

8. Does Lilienthal violate the itution? Recall ds d full faith and credit
limits on state choice of law decisions. Is the application of Oregon law in Liliznthal a vioktion of these
constitutional limits? Fos an affirmative reply, see E. Scoles & P. Hay, Conflict of Laws 101 (2d ed. 1992).
Recallaso, however, the treatrment of capacity uades die Sevond Resasement

9. Procedure tawyer in Lt that the validity of a
contract was a matter of “remedy,” and therefore a procodural issue subject to the law of the forum. See
suprap. 676, Lilienthal dismissed that suggestion. Was it correct?

10. Unpredictability in choice of law governing contracts. Consider the various choice of law rules
that are presently available to select the law governing contracts. Consider also the criticisms made of

almost every ritle, mmm.;ug its ility, and the further inties created by cscape devices
and izati it extremely difficult, in any truly international case, to predict
with confidence the ]xkdy law that & U.S. coust wil apply t0.a contract dispure, The possibility that forcign

cotrts will apply different (and also choice of law rujes mak worse. I this 3
satisfactary statc of affairs for international businesses? What can be done to improve matterst




